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If the parties have negotiated previously, they often use the first session to discuss the “big picture” of the current situation, which may include critical issues such as deadlines, outside influences, and general
economic conditions. A general discussion may take place on how they intend to proceed: using a traditional distributive bargaining process or a more collaborative process. If the parties, or people at the table,
have not negotiated together before, this process and the discussion of ground rules may take some time as they jointly determine how to proceed

Abargaining agenda might be set to establish the exchange of initial proposals and the order of discussion of bargaining items. If possible, the agenda includes how long to continue with one item if agreement is
not made because a stalemate in the early stages of bargaining can unnecessarily sour the process. If feasible, the agenda provides that less controversial issues are discussed first o an atmosphere of progress
and agreement is fostered

Usually a decision is made on how to keep records of the negotiations. An accurate record keeps both parties honest during negotiations and facilitates drafting the final contract. A single outline of items
discussed, proposals made on those items, and what was agreed to or where disagreement arose is often prepared by one party and initialed by the other. The site of the negotiations needs to have private spaces
to allow for a caucus by either party. The caucus and adjournment rights of both parties are often decided in the ground rules or initial session. Misunderstanding as to the caucus rights can lead one or the other
party to stage a needless walkout when a strategic retreat could have served as a positive catalyst to settlement. Finally, the role of a mediator, if they intend to use one in case of an impasse, may be included in
the ground rules or initial session.

Ground Rules

Usually at the opening session, the parties set the rules of the collective bargaining process. If the parties have a long-standing relationship, establishing procedures can be very routine. But when the collective
bargaining process is relatively new or when the parties have had poor labor relations, setting ground rules can be as difficult, and as important, as bargaining on the issues. The parties decide the “5 Ws” [3: who
speaks for the parties; where the parties will meet; when, how often, and how long will they meet; how will formal proposals and responses be made; and what form of agreement will be acceptable. The number
and length of bargaining sessions may indicate a party’s reluctance to bargain in good faith. These and other procedures are often agreed to in writing as ground rules Dfor negotiations. Exactly what is included
in the ground rules varies greatly according to the desires of the negotiators and the bargaining history of the two parties.

5Ws
The who, where, when; what form of agreement; and how will proposals be made as agreed to in the ground rules
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Ground rules

The general procedures and policies that each party agrees to adhere to during negotiations. These are usually agreed to in writing before the negotiations and may include such items as
the time, date, and location for the negotiating session.

The following are examples of useful common ground rules

1. All negotiation sessions will commence on the time, date, and location heretofore agreed on by the parties.

2. The chief negotiator for the company and the chief negotiator for the union shall be the chief spokespersons for the respective parties’ interests. However, others present may speak as required or be called
on by the chief negotiators

3. Insofar as practical and reasonable, the data introduced by either party at negotiations shall be made available to the other party.

4. If either the company or the union intends to add a new member to its respective bargaining committee, the party adding the new member will notify the other party.

5. Proposals and counterproposals will be made on typed copies as reasonable and will be signed and dated by the appropriate party. The parties shall simultaneously exchange initial noneconomic and
economic proposals at the appropriate times

6. Individual items agreed to by both parties shall be signed and dated, and removed from the table with a “tentative agreement.” Any attempt to reintroduce or discuss those items shall be viewed as a breach
of good faith. However, the parties have agreed that all “tentative agreements” are subject to a total agreement being reached

7. Management's chief negotiator and the union’s chief negotiator shall have the authority to agree in substance on contract language and provisions. However, any agreement is preliminary and contingent on
afinal contract. All preliminary agreements made regarding individual contract provisions shall be initialed and dated by both chief negotiators.

8. If mediation is agreed to by both parties in the case of an impasse, the mediator shall be someone who is agreeable to both parties.

9. The current labor agreement will be extended on a day-to-day basis until a new one is reached, or until one party serves notice to the other party to end negofiations.

Even an oral commitment by both parties to extend the current contract until a new one is reached can be binding—according to a 2009 NLRB decision.!
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Recognizing Common Bargaining Tactics

The typical atmosphere of a collective bargaining session largely depends on the attitudes of the parties involved and the negotiating model they choose to use. As discussed later in this chapter, both attitude and
negotiating model are greatly influenced by the parties’ prior relationship, the economic circumstances of the employer, the employer’s basic attitude toward unionization, and the leadership of the union.

Traditionally, the initial working sessions of collective bargaining are no more than monologues in which both parties present their list of demands and provide data and arguments to support their positions. The
laundry list proposed by the parties purposely includes bargaining items that can and will be bargained away during the negotiations with varying degrees of reluctance. This posturing © in the first sessions is
very important. It allows a certain amount of face-saving ( to the party who comes to the bargaining table with the least amount of bargaining power. Posturing also provides members of the negotiating teams the
opportunity to “let off steam” or “have their say” about issues that have caused raised emotions.

Posturing
The pattern established during the initial bargaining session in which each negotiating party demonstrates its willingness to negotiate, identifies its basic bargaining positions, and generally
sets the tone of the negotiations.

The participants should anticipate several common bargaining tactics if traditional bargaining is used including:

Conflict

Negotiations by nature contain conflict, which can cause tempers to rise, name-calling, and anger. However, both sides are aware that their goals are interdependent. Neither side can achieve success at the table,
or in future years, without a relationship with the other side.
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Concealment

During negotiations, parties often conceal their real goals and objectives to enhance their opportunity for the best possible settlement. This is a characteristic of the distributive negotiation process and should be
expected. Every negotiator must decide how open and honest to be in communicating needs and preferences. If a negotiator is completely open and honest, he or she might settle for less than if he or she
conceals goals and fights harder for a better settlement. However, if a negotiator is completely deceptive about goals, the talks may never move in the direction of a settlement. Thus, negotiators must present and
discuss their goals, but without revealing their exact goal or acceptable outcome, to move negotiations forward

Packaging

Itis difficult to achieve an agreement on all issues at one time. As many as 50 economic and noneconomic issues may be involved during labor negotiations. If all 50 issues are left on the table and discussed at
the same time, the process would become unwieldy. Instead, a few items may be packaged together, agreed to, and removed from further discussion, allowing both sides to achieve their goal on one or more items.
and thus establish trust in the process, and decrease the number of unresolved issues. These packages of items, therefore, move negotiations toward completion. Packaging Dmay at least narrow the list of
disputed items to the high-priority issues for each side. The ground rules may require each chief negotiator to “sign off’ on a package—signing and dating a written counterproposal detailing the items agreed to—

thereby removing them from further discussions.

Packaging
A negotiation tactic of putting a few items together and allowing both sides to achieve gains on one or more items to establish trust and decrease the number of unresolved issues.

Throwaway Items

Negotiators, in their list of initial demands, may include items of little or even no real value to their side, thus providing some items to trade in exchange for others of high priority to their side. Throwaways can be
the basis of a successful bluff if the other side believes it has won a concession on an important item. The throwaway items ( may have some real value, but they simply are not of high priority in comparison with

other issues. A throwaway item for one side may, in fact, be a high-priority item for the other side.
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Throwaway items
A negotiating tactic in which a party introduces items of low priority to its side to trade for items of higher priority.

Caucusing

Much of the negotiating time is spent with each party meeting separately. After a proposal or counterproposal is received, a team usually asks for a caucus . In caucuses, team members can openly discuss the
merits of the proposal and their willingness to accept it, or they can formulate a counterproposal. One common strategy is to not reveal at the table how the party feels about a proposal received from the other
side. Even an obviously desirable proposal may be taken to a caucus, and when the team retums to the table it accepts the proposal without emotion. An expression of happiness over a proposal may lead the
other side to feel remorse or believe they need not give on further items. Caucusing is also used for resolving disagreement among members of the same team and gathering additional information about

unanticipated or costly proposals.

Flexibility

The successful negotiation process requires the exchange of many proposals and counterproposals. The parties should be prepared to be flexible. Every proposal received should be studied and responded to by
acceptance or a counteroffer. The quick, immediate rejection of a proposal implies inflexibility and a response of “we will only accept our position.” This attitude may anger the other side and may, in fact, be bad-
faith bargaining if one party consistently rejects offers without serious thought. Also, most proposals must be carefully evaluated before their merits can be accurately estimated
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The parties to a negotiation often need to break out into private sessions, or a caucus, to discuss the various options discussed at the table.

Source: © Bena Imsgee/lamy.

Compromise

The key to successful negotiations is compromise by both parties. If either side believes it will achieve its position on every goal, then most likely no settlement will be reached. Instead, both parties must realize
that many of their goals are in direct conflict; what one side gains on an issue, the other side loses. If one side loses on too many issues, it may not sign the agreement, o, if forced to sign then, it certainly will be
looking to “even the score” during the next round of negotiations
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Saving Face

Itis important to recognize the need for both parties to save face (. The face-saving process at the end of labor-management negotiations typically involves the union negotiator claiming victory while
management remains silent. The parties recognize that the union must win ratification by the membership. If management boasted about the gains it made at the table (and both sides always make some gains),
then the union negotiators might lose face and the members reject the deal, sending their negotiators back to the table for more management concessions. Getting a final deal—the ultimate goal—is also the most
effective way of putting all disputes and face-saving issues in the past.2 Face saving also means that a negotiator needs to reconcile the stand that he or she has taken during a negotiation or in an agreement with
his or her past words and deeds. One cannot take a firm stand on an issue and then agree to something totally different without a reasonable explanation. The importance of face saving to the negotiation process

cannot be underestimated.

Saving face
Allowing negotiators to present the end product of a negotiation in the best light, with neither party publicizing individual wins or losses to ensure ratification of an agreement as well as the

ability to ensure more positive relationships in the future.

Tips from the Experts

What are three classic mistakes to be avoided at the negotiations table?

Union
1. Make certain that when an employer claims it is unable to meet your wage demands, you demand information on the financial condition of the company. Under the National Labor Relations Act, you
are entitled to financial information if the employer claims a lack of funds, an inability to stay competitive, or the loss of a necessary profit margin
2. Remember that if negotiations reach an impasse and such an impasse is not the result of an employer’s bad-faith negotiations, an employer may unilaterally implement its last offer. Such an action
allows the employer to bypass the bargaining unit's representatives and deal directly with employees, thereby undercutting your ability to represent your members.
3. Make certain that any issue brought up at the negotiating table is either completely resolved or explicitly reserved for future negotiations. A so-called zipper clause in many collective bargaining
agreements precludes reopening negotiations on any mandatory or permissive bargaining subject that could have been brought up at the negotiations table.
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Critical Elements in A Negotiation: Information, Time, Power

Information

The first critical element, information, has been called ‘the heart of negotiations.” Why? Information shapes individuals’ assessment of reality, their negotiation strategy, and their expectations of what can be
achieved, and thus the outcome of a negotiation. Consider, for example, how information shapes the appraisal of the price of a new Ford Escape Hybrid SUV. The sticker price on one with the desired options is
$36,000. A saleswoman contends the brand-new Escape Hybrids are hot-selling models, and a newspaper article, noting the high price of gas, says some people are paying over the sticker price. With this
information, one would expect to pay more than $36,000 for a new Escape Hybrid. However, a week later, the dealer advertises a “special weekend” price on all Escape Hybrids of $1,500 off the sticker price. A
neighbor buys an Escape Hybrid on a “great deal” through a friend and paid $2,000 below sticker. A Consumer Reports article advises buyers to go online to find the best price for new Escape Hybrids. An Intemet
search turns up an offer at $3,000 below sticker a mere 89 miles away. Now the expectation is to buy a new Escape Hybrid for at least $3,000 below sticker price. The appraisal of a “good deal” changed as more
information was received

BATNA

To a negotiator, the most important single piece of information in a negotiation is one’s BATNA (D: Best Alterative To a Negotiated Agreement, or a party’s alternative course of action if they walk away. Before
entering into any negotiation, a party must realistically assess the risk and reward of reaching, or not reaching, agreement. Key goals of what one wants or expects from the negotiations should be identified. If
those key goals are not being met, then a buyer can walk away from a salesperson, a manager can search for a new vendor, a lawyer can go to court instead of settling a case, or an investor can seek other uses
of his funds. In collective bargaining, a BATNA may be a union’s ability to stage a successful strike or management's ability to hire replacement workers. It is also, however, very important that negotiators evaluate
their WATNA © : Worst Alternative To a Negotiated Agreement. That s, if negotiations falter, what is the worst possible outcome? Too often people are optimistic and can easily think about their BATNA but fail to
consider their WATNA. In a failed labor negotiation, the WATNA may be, for example, the permanent closure of a facility, loss of all management and union jobs, and economic crisis for the local community.

BATNA
A negotiator’s best altemative course of action if no settlement is reached.
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Management

1. Unless you want to provide the union with all the company’s financial information, make certain you do not claim a financial inability to meet the union's wage demands. The U.S. Supreme Court has
ruled that if management rejects a union’s proposal on grounds of ‘inability to pay,” the employer's financial condition then becomes relevant to the negotiations, and the employer must provide the
union with financial statements, including profit and loss, assets, and liabilities. To avoid this problem, management can simply state, “We are not willing to agree” with the union’s wage demands.
Such unwillingness may be based on a number of factors and does not require management to reveal financial information.4

2. Make it clear at the beginning of the negotiations what authority you do or do not have to reach a binding agreement on behalf of the employer. If you need to check with higher authorities before
making a commitment, make sure you have explained that to the union’s negotiators. Otherwise, springing the need to go back to management can be seen as a delaying tactic that may be deemed
an unfair labor practice

3. Take care in labeling a proposal as the ‘last, best” offer because if an impasse is reached and there is no bad-faith bargaining on the part of the employer, the employer may implement its last offer
unilaterally. However, it is not permissible in such circumstances to implement a proposal that is in any way different from what was previously offered to and was rejected by the union.

Before negotiations begin, the parties separately decide what overall strategy should be employed in the negotiation. To do this the negotiators for each side should first identify and weigh the critical elements of
any negotiation: information, time, and power. These factors may or may not be directly discussed at the table, but often significantly influence the outcome
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WATNA
Arealistic assessment of the worst alternative to not reaching an agreement that affects what a party is willing to agree to in order not to reach an impasse.

Relative BATNA

One's BATNA does not have to be objectively “better” than the other party's BATNA to give one negotiating power. If a negotiator believes the range of possible negotiated outcomes of a particular transaction is
inferior to the alternative of not reaching agreement, the negotiator may decide to quit the negotiation. This can cause the opposing party to question the range or advisability of his or her BATNA. Like a self-
fulfiling prophecy, if a negotiator believes he or she has power within the negotiation because of available alternatives, then what the negotiator sees and hears in the negotiation tends to confirm that belief.” If a
party is convinced that its BATNA is better than its opponent’s, and that conviction is conveyed to the opponent, the party has increased its leverage in the negotiation.

Time

Time plays a critical role in many negotiation situations, and Pareto’s law, or the “80/20 rule,” often applies. Pareto’s law ( simply states that 80 percent of what is accomplished occurs as a result of 20 percent of
the effort while the remaining 20 percent of what is accomplished takes 80 percent of the effort. In negotiation this often results in 80 percent of the deal being agreed to in the last 20 percent of the time spent in
bargaining. Timing causes the chronological course of the negotiations and may force the negotiators to make the difficult decisions at the end because they are about to face the consequences of not reaching an
agreement

Negotiators who effectively use deadlines or careful timing can cause the last 20 percent of the time used to produce better results. For example, in the historic 1999 NBA negotiations between the owners and the
player’s union, the team owners had locked out the players in 1998, and several months of negotiations produced no progress. NBA commissioner David Stem set a deadline of January 7, 1999, after which he
would be forced to cancel the season to provide the notice required by the league’s contracts. On January 6, within only a few hours of the deadline, both sides reached agreement and season play resumed.?

In most negotiations both sides have some deadiine or general preference as to when they would like or need to reach a settlement. Negotiators can use deadiines to their advantage.1® Unless it is an initial union
contract, in labor negotiations the deadline is aimost always the date of the expiring contract. But even in those cases, the parties may be prepared to bargain past the point of the expired contract. Time and
deadiines can favor either party and significantly alter the outcome of a negotiation




image17.png
Power

The third critical element is power. Patrick J. Cleary, former chair of the National Mediation Board, noted, “More than anything else—yes, even more than money—the negotiation process is about power, ego,
leverage, and saving face."!1 The most essential source of bargaining power in any negotiation is the abilty to walk away. A BATNA can determine who has more bargaining power in a negotiation. For example, in
22002 negotiation of a collective bargaining agreement between the United Parcel Service (UPS) and the Teamsters, the Teamsters, by appointing Ken Hall as the lead negotiator, signaled that their best
alternative to an unfavorable labor agreement was a strike. Why? In the prior contract talks, Hall helped lead the Teamsters to victory against UPS by staging a successful 16-day strike. The strike lasted three
weeks and caused UPS to lose $750 million in revenue, and many longtime customers switched to its competitors Federal Express and DHL. Thus, in 2002, by appointing Ken as the renegotiation time neared,
UPS experienced a decline in business as customers, fearing another strike, began using UPS's competitors. UPS could not afford another strike and needed a settlement quickly, giving the Teamsters significant
leverage. The Teamsters were seeking major improvements, such as a 25 percent increase in wages for drivers and 50 percent for part-time workers, no reduction in health care or retirement benefits, converting
10,000 part-time jobs to full-time jobs, and a six-year agreement to provide job security. In a weak economic climate and while many employers were reducing health care and pension benefits in new contracts, the
Teamsters were able to gain a historic contract because of its bargaining power. 12

In contract negotiations management and labor need to understand the “power balance” ( (Dithat exists when they sit down to negotiate. For example, UAW president Ron Gettlefinger in 2007 was well aware of
the fact that the U.S. Big Three automakers, GM, Ford, and Chrysler, had lost billions of dollars in recent years as well as invaluable market share. The union threatened strikes to show solidarity, but in reality
realized the balance of power was not in their favor because the automakers all had excess plant capacity, months of inventory on dealer lots, and significant losses in recent years that seriously threatened their
survival. The result was new agreements with the automakers that included two-tier wage rates that paid new workers at a rate of about half of the current workers. Only about ten years earlier, the power balance
was reversed as the Big Three were experiencing record profits and sales and thus didn't want any loss of production because of strikes. At that time the UAW was able to negotiate historic job security provisions.
These examples point out a critical aspect of power: It is situational, and the balance in many cases changes over time. Thus, negotiators who believe they clearly hold the power advantage year must also
consider they may be on the other side in future years and thus not exploit their favorable balance. In addition, they must consider the value of maintaining a positive long-term relationship.

‘Power balance
External factors that affect the relative strength of the parties and the outcome of the negotiations.
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Ethics In Negotiations

Ethics ® is the study of morality—the worth of moral judgments and principles of conduct that influence behaviors. A person’s ethical belief system provides a basis for the values they develop. Values reflect a
person’s belief about “ends” to be achieved and about the “means” for achieving desired ends.3 That is, they determine what one wants to accomplish and they determine what means one will be willing to use to
reach that end.4 In addition, adherence to particular values establishes behavioral rules. Behavioral rules are the accepted customs, standards, or models one expects of oneself in the conduct of one's life and
what we expect of others with whom we interact. Thus, in a negotiation situation, a person’s ethics, values, and behavior rules are important because they influence how each party views the other, how they
evaluate the negotiation, and how they act during the negotiation.

In Western Civilization, three ethical theories have been used to describe alternate views of human nature, and have withstood the test of time. One ethical theory was developed by Aristotle (384-322 b.c.), a
Greek philosopher, who believed that the inherent nature of human beings was “good.”!® And that no matter what the action, a human being’s ultimate nature was to try to realize a truly good end. And, as it is
inconsistent with “goodness” to use a “bad” means to achieve a good end, both the means used and the ends achieved must be “good.” Aristotle promoted a fairess or justice approach to ethics, ethics of
purpose. In labor negotiations the employer wants a contract it could afford and the employees want a contract that maximizes wages and benefits. Employees realize that if their employment contract is not
affordable, the employer will go out of business and the employees will be unemployed. Employers realize as well that an unfair agreement will not foster the type of workplace that is good for business. The means
the parties used to reach a fair and affordable contract is collective bargaining. If the parties conduct their bargaining under acceptable behavioral rules then, arguably, the means are good, even if the tactics that
might be used at the table include concealment or posturing

Asecond ethical theory was developed by Immanuel Kant (1724-1804), a German philosopher, who believed that each person could, by reasoning, recognize that one should treat each person as he or she
wished to be treated. Therefore, human beings would devise rational rules of conduct by which to live. Any other approach would be inconsistent and irrational. Kant supported the classic rule of “do unto others as
you would have them do unto you,” ethics of principle. However, the rational thought process is complex. Two people may evaluate the same information and reach totally opposite conclusions because each
receives and judges the information by using his own unique knowledge and experiences. Kant's theory relies upon a collective rationalization that establishes moral rules. Under Kant's theory, a negotiator who
has manipulated information at the bargaining table has to ask himself or herself whether he/she would think the other side unethical if he or she withheld information at the bargaining table.

Athird theory was developed by John Stuart Mills (1806-1873), an English philosopher and political economist, who believed that one could only judge the moral value of an action by its result. If an action benefits
more people than it harms, then it is a moral action. Mill's utilitarianism suggested that ethical actions are those that provide the greatest balance of good over evil. Mill supported the theory that the “end justifies
the means,” ethics of consequence. Under Mill's theory if the employer and the employees reach agreement at the table, and both sides are satisfied by the results, then the tactics used at table were ethical
These three ethical theories can be summarized as follows
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Avistotle Ethics of purpose People are inherently good

Will strive to reach a good end

Will use good means to do so

Kant Ethics of principle People are inherently rational

Will see the right way to do things

Will pursue rational means

Mills Ethics of consequence People will determine outcome of an action

Wil do that which does the most good

Will use means necessary to reach good end

With business ethics much in the news today, the topic of ethical tactics in negotiations has become a complex topic. As noted earlier, even philosophers disagree about the correct compass to use to measure our
actions—can we reach good ends if the means are questionable? Do unto others, as we would have them do unto us? Or do the ends justify the means? Each of those measures requires subjective analysis, and
people often disagree about what is good, right, or harmful. But even if parties know what's right, they may be motivated by self-interest to do otherwise. Self-interest, defined as pursuing an opportunity for private
gain or avoiding personal loss or hardship, is a powerful motivator. 18 The essence of much bargaining involves persuasion—convincing the other side of what you will or will not agree to in order to reach an
agreement. Since concealing your bottom line while still moving the negotiations forward may result in a better outcome for you, you have an incentive, or at least may be tempted, to use various misleading
tactics. There is nothing unfair about such tactics if both of the parties to the negotiations understand that such tactics are a part of the process

Often the ethical dilemmas in labor negotiations involve one or more of the following lapses in truth telling: (1) deception, (2) misrepresentation of one’s position, (3) bluffing, and (4) faisification. 17
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Deception. In negotiations there are plenty of opportunities to deceive one another about the matters under negotiation. There are, however, disincentives to deceiving the other party to negotiations that also
spring from self-interest. Opportunities for deception in negotiations about the matters under negotiation are greater when the information disparity between the parties is great. There is always some difference in
the amount or type of information each party has when they begin a negotiation. If that difference is great, then unless the more knowledgeable party volunteers information, the other party might not know enough
to ask the right questions. So through passive concealment, the more knowledgeable party can be deceptive. There is more opportunity for deception when the truth of the facts presented in the negotiations is
difficult to verify by any objective standard. Other instances when deception is likely are when a party has insufficient resources to make the kind of inquiry necessary to verify information, when interaction is a one-
shot deal so the time available to confirm information is limited, and when the intent to deceive is hard to establish

Misrepresenting one’s position. Another opportunity for unethical tactics in negotiations concerns concealing one’s settlement preferences, that is, exactly what you will settle for in a given negotiation. There is a
fundamental clash between moral theory and negotiations practice embodied in the settlement-issue deception.8 While lying about one's bottom line is arguably unethical in many situations, it is a widely
condoned negotiations strategy and considered “shrewd” when successful

Bluffing. There is a significant opportunity for unethical behavior in negotiations when bluffing about future actions, that is, false representations embodied in threats and promises. Threats are often a part of
traditional pressure bargaining, ranging from a threat to leave the bargaining table to threats on closing a business and laying off workers. Likewise, promises are often made during a

Table 5-1
Ethical and Unethical Bargaining Tactics
Appropriate Tactics Marginal Inappropriate Tactics
Gain information about opponent by asking associates and contacts | Make an unrealistically high or low first offer Misrepresent factual information to support one’s own position
Make an unrealistically high opening demand Lead opponent to believe you are the only game in town, when you are not | Falsely threaten your opponent
Hide your real bottom line Promise good things with no abilty to deliver
Give false impression you aren't in a hurry to pressure your opponent Bypass your opponent's negotiator to undermine opponent's confidence in him
Gaining confidential information from your opponent

Source: Assptea rom Ry J. Lewrcki and Fobert J. Rotingan, “Ecal na Unetnical Tactics in Sty in Garie MenkekMeadow and 5. What' Fai, Enis for Negotistor (San Francisco, GA: Joh Wiky & S, nc, 2004),pp. 221-45.
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negoiation to reach agreement. Deceptive threats and promises differ somewhat from those discussed earlier of either not offering information to the other party or concealing one’s bottom line, because they are
acts of commission. That is, a party affirmatively makes threats or promises that he or she does not intend to act upon in order to get the other party to concede something in the negotiations.

Falsification. Negotiation involves the exchange of information. False information leads to bad deals and it is bad for business. Unethical negotiating tactics may induce someone to reach an agreement to which
he or she cannot be truly committed. Reluctant parties make undependable partners. Ethical negotiation, like good business, furthers and strengthens the relationships of the parties, giving value to all of the

participants. 19

Therefore, which common tactics of negotiation are generally considered appropriate and which inappropriate? The answer might be found in the results of two surveys in which M.B.A. students were asked to rate
tactics used in a variety of negoiation settings and with differing levels of dishonesty, on perceived ethical appropriateness, and the likelihood they might use the tactic.2 In both studies, the students generally
agreed on the lists shown in Table 5-1,3.21
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Bargaining Strategies

Collective bargaining generally involves one of two strategic approaches: distributive or integrative, both of which are discussed in this chapter. When considering which approach might be best for a given collective
bargaining situation, and since none s the best for all situations, a negotiator should first review the issues just presented: information, timing, and power. Other significant factors to be considered include the specific
issues to be negotiated, the people involved, and the general context of the negotiations. Of these, the specific issues are probably the most important.

If only one issue is likely to dominate the negotiation, such as wage increase, then distributive bargaining is more likely to be used because it is a “zero-sum” process. If there are multiple issues and a positive
bargaining history between the parties, however, a more collaborative approach, such as integrative (sometimes called “win-win"), might be more appropriate. In actuality, most real-world labor negotiations have
elements of both models but rely heavily on one or the other. The parties involved and their relationships are also key factors to be considered. If they have had an adversarial relationship in past negotiations and
used distributive bargaining in the past, then it is highly likely they will use that approach again. If, however, the parties have no past relationship, or have a relationship that is generally open and honest, and multiple
issues are involved, the integrative approach may be used and might help them negotiate a mutually beneficial settlement. 22 Finally, the general context of the negotiations may determine which model is used. In
management-labor relations, for example, unless the two parties make a significant commitment to changing the way things have always been done, using other than the distributive model would be rare
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Distributive Bargaining

The negotiation model known today as distributive bargaining was first identified by R. E. Walton and R. B. McKersie in their seminal work on negotiation theory, A Behavioral Theory of Labour Negotiations
(1965).23 In their work they defined the differences between distributive bargaining and integrative bargaining (discussed in the next section) in the field of labor-management relations. Today the terms distributive
and integrative are commonly used i all discussions of negotiation theories and practices. Distributive bargaining ( is a negotiation method in which two parties strive to divide a fixed pool of resources, such as
money, each trying to maximize its share of the distribution. It is a “fixed-sum” game, and often the limited resource is termed a “fixed pie.” It is also called a “zero-sum’ process because the other party loses the
amount gained by one party. For example, if a union realizes a $1,000 gain, then management realizes a $1,000 loss, and the sum of the two is zero. The most easily identified distributive examples for many
people are the sale or purchase of a big-ticket item such as a house or car.24 In such a purchase situation, the major factor is price, and funds are “distributed” between the two parties, and what one gains, the
other loses.

Distributive bargaining
A negotiation method described as a “win-lose” situation, in which resources are viewed as fixed and limited, and each side wants to maximize its share

Negotiators need to be prepared to use distributive bargaining tactics successfully and be prepared to respond to them if the other side uses them because, for many people, distributive bargaining is negotiation.
When hearing the word negotiation, the classic car-buying situation comes to mind: a single-deal negotiation in which only one issue is key—price, and both sides view it as a zero-sum game. Or collective
bargaining comes to mind: a union seeking to share limited resources, such as the company’s monetary assets, which can be used for a variety of purposes: new equipment or machinery, dividend payments,
higher wages, and so on. Or a union hoping to fill available unfilled positions with new union members, so the process of deciding who is selected to be promoted or transferred can be the subject of distributive
bargaining. Other noneconomic issues, such as the terms of seniority, employee grievance procedures, and plant rules, might be bargained in a distributive manner. Both labor and management often view any
increase from the current contract as something to be gained at the negotiating table and as a loss to the other party. In distributive bargaining the fact that an issue is framed as a distribution by one party may
cause the other to respond in a distributive manner.

Because many negotiators view any situation as distributive and therefore always use distributive strategies and tactics, one must be prepared to do likewise. And in labor-management collective bargaining, if the
negotiators for one side choose to use a distributive bargaining process for each issue, it will be very difficult for those on the other side to not use a distributive process also.
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Distributive bargaining is also referred to in general as “win-lose” bargaining because whatever one side gains is made at the expense of the other party. Thus, what is “won” by one is “lost” by the other. It is also
referred to as “hard bargaining” because it is usually a highly competitive process designed to reach a formal written agreement, such as a labor agreement. The objective of the parties involved is to maximize
their share of the fixed resource. Thus, each party may use a variety of tactics, including making threats, concealing their true objectives, misrepresenting information—or even lying, and using leverage or power if
they perceive it is balanced in their favor. A common example in labor relations would be when management stages a lockout or a union threatens a strike when it perceives management could not afford the loss.

of production

In general, the distributive bargaining model is identified by three components: (1) the parties involved largely view each other as adversaries, not necessarily away from the table, but still one party views the other
as an opponent in the collective bargaining process at the table; (2) the objective of both parties is to maximize their self-interest or grab a larger “share of the pie”; and (3) they are mostly concerned about the
current negotiation and interact with each other with a minimum concern for their past relationship and their future relationship. In collective bargaining, the reality is that both parties are well aware their future
relationship is one of interdependence.25 Thus, it is important to recognize that when they use the distributive model and bargain strictly as adversaries, they may suffer later when one or the other party takes the
opportunity to “even the score” by filing numerous or frivolous grievances, subcontracting out work, or coming to the next round of contract talks with unrealistic demands.

When only one issue is involved, such as wages, the distributive bargaining process can best be explained by five key elements:

1. Target point. The most desired outcome or objective a negotiator sets for an issue, the target point, is the point at which the negotiator would prefer to end the negotiation, and would accept an offer.

2. Resistance point. The resistance point is a maximum or minimum beyond which the negotiator will not accept a proposal. This is the negotiator's bottom line (or reservation price).

3. Initial offer. This is the first number or offer the negotiator presents as a written formal proposal, which is accepted as reasonable starting point by the other side.

4. Settlement range. The difference between the resistance points of labor and management is the range in which actual bargaining occurs because anything outside the range will be quickly rejected by one
party. This settlement range I is also known as the zone of possible agreement D, or ZOPA. In reality any point within the ZOPA may become the settlement value because all the points meet both the
resistance points, for example, above a minimum price set by a seller, and below the maximum price set by a buyer.

Settlement range
In the negotiation of a specific issue, this is the difference between the resistance points of labor and management, also known as the zone of possible agreement, because anything

outside of the range would be clearly unacceptable to one side or the other.
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5. Settlement point. The heart of negotiations is the process of reaching agreement on one point within the settlement range: the settlement point. The objective of each party is to achieve a settlement point
as close as possible to its target point.26

Three key starting values

When negotiating an issue of economic or numerical value, one very useful negotiating tactic is for the negotiator to decide three key values, or numbers, before starting the bargaining, to guide their actions; (1)
target point, or the most desired outcome, or simply where you would like to end (settlement point); (2) resistance point, or bottom line—the absolute maximum or minimum value you will accept, and beyond
which you will walkaway; (3) initial offer, or opening offer {, which when “put on the table” with justification is viewed by the other side as the true first number—not a “lowball or highball” offer, and therefore sets
one end of the settlement range. For example, in a wage negotiation the union negotiating team decided that it could not sell any wage cut to their members, and thus a wage increase of 0 was their bottom line. At
the same time they decided an increase of 2 percent was the highest they could reasonably expect to achieve and therefore it became their desired outcome. The union chose 4.5 percent as their opening offer
because it was the highest wage increase they could find a similar union had negotiated, and thus could be defended. Thus the union’s three key values, decided before negotiations began, were 0, 2, 4.5

Figure 5-2( illustrates an example of the distributive bargaining process. First, both sides develop and keep confidential their target and resistance points. Labor has surveyed its members, reviewed similar
contracts recently negotiated, and estimated the company’s financial situation. Within a generally favorable economic climate (which may allow higher wage increases), the labor negotiators set 4.5 percent as their
wage rate target point but are willing to consider any offer above 3 percent, the resistance point, if the total package contains other economic benefits. They honestly believe that the members would vote against
any contract with less than a 3 percent increase because inflation since the last negotiation has averaged 4 percent, and recent contracts in the industry have included raises between 3 and 5 percent
Management negotiators set their target point at 3 percent, the lowest increase negotiated by any of their competitors. The company president has authorized negotiators to
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Distributive Bargaining Negotiation Model: First-Year Base Wage Increase (percentage)

accept an offer of up to 5 percent, the resistance point, if the total economic package is within a certain dollar amount
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Next, both sides choose their initial offers. Management decides that a proposed wage giveback (decrease in base wage) might be considered bad-faith bargaining because the company is in a reasonably good
financial condition, so it initially offers a 0 percent increase, the lowest possible given the circumstances. Labor knows that no similar union has received more than 6 percent and therefore feels that 9.5 percent
(just under double digits) is as high an initial offer as can be made within the context of good-faith bargaining. Both sides realize that their initial offers must be different from their target point to allow room for
negotiation “give-and-take” while also staying within what the other side would consider a reasonable and good-faith offer. At the same time, both sides realize that the other side’s initial offer has left them room to
negotiate and is not their last, best, or final offer.

Negotiations between the two sides now center on the 0 to 9.5 percent range. Each side begins trying to convince the other to move from its initial offer. Neither side knows the target or resistance point of the
other side. Both sides will, however, through bargaining table discussion, begin to estimate the target and resistance points of the other side to determine if a settlement range exists and therefore a settlement
point can be found. At the same time, each side strives to convince the other of the validity of its own position. By presenting factual information such as company records, copies of recent contracts, and industry
data—as well as persuasive information such as employee survey data—negotiators hope to influence the perceptions of the other party. Management may try to convince labor that to remain competitive and
avoid layoffs, the company cannot afford an expensive settlement and is willing to take a strike if necessary.

Labor may try to convince management of the members’ determination to negotiate a high increase and their willingness to put on a successful strike. Eventually, both sides believe that they know, indirectly or
directly, the other side’s resistance point. For example, management might state, “We will seriously consider an offer under 5 percent if the total package is right,” or labor might indicate, “Our members know that
no other local has settled for less than 3 percent.” Now the negotiations center on the settiement range; both sides realize there are many possible settlement points within the range

Now the “hard” bargaining begins. Within the 2 percent settlement range, each side carefully proposes a settlement point that, especially when wages are considered, may include other economic items in a
package. And, most important, each negotiator is careful to propose only a settlement that he or she is prepared to accept. Within this range any offer might be accepted if both sides have a settlement point. Once
the settlement point has been proposed and accepted, it is too late to “hold out for a little more.”

The settlement point is finally reached when one side achieves its target point or when both are willing to accept something less than their target points but within the settlement range. Factors such as the
arguments of the other side, the total package, fatigue, or belief that “this is the best we can do” may influence negotiators to accept a settlement different from their target point.
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Opening Offers: Anchors

The opening offers on an issue effectively set the outer limits of the bargaining. Why? In contract negotiations, obviously no union will accept less than management's opening offer, and no management negotiator
will agree to more than the union's opening offer. Just as in a buyer—seller situation, no buyer will pay more than the asking price, and no seller will accept less than the buyer's lowest offer. Therefore, many
experienced negotiators often prefer to make the opening offer and then try to “anchor” the discussion around their offer. Still other experienced negotiators prefer to have the other party make the first opening
offer. Once they have the other side’s opening offer, they can adjust their own opening offer to keep their desired outcome somewhere in the middle of the two opening offers. Negotiation researchers have shown
that people irrationally fixate on the first number put on the table in a negotiation, and thus the offer becomes an anchor ( for the following negotiations, regardiess of how arbitrary it may be. In fact, even when
people know the anchor has little or no relevance, it still influences their decision making

Anchor
An opening offer, often a number, and not necessarily a realistic number, that can influence the parties’ assessment of the zone of possible agreement in the negotiation
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The curious phenomenon of anchoring is illustrated in Figure §-3 13, “The Power of Random Numbers.” Experienced negotiators know that the first offer on the table, especially in situations

With the spin of the wheel a number is selected purely at random. Source: Photos.com/Jupiterimages.

In an experiment on the effects of anchoring, Daniel Kahneman and Amos Tversky spun a wheel marked with random integers ranging from 0 to 100. Participants were then asked whether they thought that the
percentage of UN member countries that were from Africa was greater than or less than the number just spun on the wheel. Participants were then asked for their best estimate of the proportion of UN member
countries that were from Africa.

For one group of the subjects, the wheel stopped at 10. The vast number of these subjects said that the proportion of the UN member countries that were from Africa was more than 10 percent; on average, they

guessed that the actual percentage was 25 percent

For another group of the subjects, the wheel stopped at 65. Almost all of these participants said that the proportion of the UN member countries that were from Africa was less than 65 percent. In contrast to the
first group, this group's average guess was that 45 percent of UN member countries were from Africa.
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The only difference between the two experimental conditions was the number on the wheel, yet the groups’ best estimates differed by 20 percentage points! The purely random number the subjects were given by
the wheel dramatically—and irrationally—anchored their assessments.

Figure 5-3
The Power of Random Numbers.

Source: Adapted from Daiel Kanman st Ama Tuerse, Negetsion 7, no. 3 (2009 . 10,

of great uncertainty, can substantially influence the other party’s perception of the ZOPA, and thus the outcome of the negotiation. Remember that in fact there are two ZOPAs because each side estimates the
ZOPA based on its own resistance point, and the resistance point each party guesses has been set by the other party. Thus, if an opening offer causes the other party to change its perceived ZOPA, then it has
anchored the bargaining in a most effective manner. Negotiators often make opening offers, with one of three types of anchors:27

1. Facts: Statement of what is presented to be a fact: Example: “Our offer is based on this list of other industry contracts settled in this region; the lowest wage increase in the past year was 3.5 percent.”
2. Extreme offer: Example: “We believe our officers are special public servants who put their lives on the line every day and thus deserve a 10 percent wage increase this year.”
3. Precedent. Example: “In the past 30 years, management has always, every time, agreed to retroactivity as a ground rule; we expect you to honor this practice.”

Once the opening offers are made, the real haggling process, often called bracketing, occurs. Bracketing ( is the process of moving toward a middle point between the opening offers (or brackets), which is the
logical bargaining process. 28 Consider, for example, the negotiation described in Figure 5-4 (3, “Grievance Settlement.” Management and union representatives both want to negotiate the settiement of an
employee’s grievance involving discharge and reinstatement, and they have verbally agreed to a onetime payment; the amount, however, is the issue to be negotiated. The union made an opening offer of
$12,500, and management responded with an opening offer of $7,500. The two sides then begin bargaining in the bracket range between the opening offers (§7,500 and $12,500). Thus, in general, a negotiator
may “bracket” its initial offer, or initial counter, which is equal distance away from their desired objective as the offer made by the other party. So if the other person makes the first offer, a good response strategy is
to bracket the negotiation and possibly end up splitting the difference, as is often the case, and therefore getting your desired objective. Some negotiators, when they feel bracketing might work, therefore, want the
other party to make the first offer so they can bracket the negotiation. Realtors when counseling clients commonly apply bracketing

Bracketing
The process of moving toward a middle point between the opening offers (or brackets), which is the logical bargaining process.
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For example, a house s listed for $370,000 and potential buyers ask their agent, “What offer should we make?” They already told the agent they don't want to go over $350,000 on any house. The agent responds,
“Offer them $330,000, and let's hope they counter with $360,000 and then you can counter with $350,000.”

Desired Outcome Strategy

In the Figure 5-4 (D example, if management's desired outcome or target point is to settle for no more than $9,000, then instead of an nitial offer of $7,500, they should have made a more extreme opening offer of
$5,500, creating a midpoint of $9,000. Why? By keeping their desired value, $9,000, in the middle of the two offers that are on the table, it is far

+—— ZOPA —

T j T ii

§7,500 $8,000  $9,000 $10,000 $11,000 $12,500
Management (u) ~Management (m) Union's Opening
Opening Offer Target Point Offer

X, negoiated price; u, union's resistance point; m, management's resistance point

Summary of negotiation:
Union's initial offer: $12,500

Management's iniial offer: $7,500

Union's resistance point (u): $8,000

Management resistance point (m): $11,000

Zone of possible agreement (ZOPA): $8,000-$11,000

Union's counteroffer: $11,000

Management counteroffer: $ 9,250

Union's second counterofter: $10,000

Management accepted and thus negotiated final value: $10,000

Figure 5-4
Grievance Settlement Negotiation
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more likely to become the settlement point, or very close to itl To best utilize the desired outcome strategy (> management will continue to make counter offers that keep $9,000 exactly in the middle. In collective
bargaining, the key ‘number” in negotiations is often the percentage wage increase. Both union and management negotiators often carefully choose an opening offer that will create a bracket that contains what
they believe is a middle range that includes their target point or most desired outcome. For example, if management's desired outcome is a 3 percent wage increase, and in negotiations the union's opening offer is
a6 percent increase, then management might make an opening offer of 0 percent, thus creating a midpoint of 3 percent. However, if the union had opened with an 8 percent offer, management might have
responded with a concessionary opening offer of 2 percent to create the midpoint of 3 percent. Then, whatever counter offer the union makes, management will counter with a number that keeps 3 percent as the
midpoint of the range of the offers on the table.

Both sides have also decided their resistance point(; the union will not accept less than $8,000—which is the minimum they have decided and if offered any lower amount they will take the case to the next step,
arbitration. Management decided $11,000 is their resistance point, or absolute limit to resolve the grievance, or they will ask for arbitration. Obviously, in most negotiations, both sides do not reveal their resistance
points. The distance between the two therefore becomes the ZOPA because any agreed-to final price will be between the two points because they are the limits each party has determined

Resistance point
The maximum or minimum beyond which a negotiator will not accept a proposal—a bottom line.

The final, negotiated settlement point (X) usually is a point approximately in the middle of the two opening offers (if both sides accept the other's opening offer as reasonable) because although the opening offers
are known, the resistance points have not been revealed. In this example, the midpoint is $10,000. If the final point is larger than the midpoint, say $11,000, then the union may perceive a “negotiated gain” of
$3,500, and management a “negotiated gain” of only $1,500. Why? The union has haggled for $3,500 more than the management's opening offer, but management only realized a $1,500 drop from the union’s
opening offer. Neither wants to realize a smaller negotiated gain than the other side, and thus both sides often try to move to the midpoint

Acritical mistake some novice negotiators make is to fail to make an opening offer that does not place their desired outcome near the midpoint, for fear of offending the other party. Then if the other party makes
concessions and demands roughly equal reciprocal concessions, it becomes very difficult to achieve. The best strategy for an opening offer may be to allow for adequate negotiating room between the two initial
positions by setting an opening offer, which both anchors a minimum position and provides an acceptable midpoint. When making such an offer, however, a negotiator must prepare a supportive argument to give
the offer creditability, o else it may be ignored by the other side and thus not function as an anchor. A strong defense of an initial offer can achieve two objectives: (1) it convinces the other party that the offer has
merit, and (2) it begins to call into question the credibility of the other party’s opening offer. A labor negotiator, for example, may begin to question the union’s position and thus be more willing to move toward
management's opening offer 2%
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If a negotiator must give the first opening offer, or choose to do so for strategic reasons, then they should choose the most extreme offer, which can logically be defended and then carefully gauge the reaction to
the offer. Perhaps the worst scenario of an opening offer is when the other side quickly accepts the offer immediately. This situation is, again, the winner’s curse @ : The offer is accepted, but the party is “cursed”

with worry over why the offer was accepted so quickly without even one counteroffer.

Winner’s Curse
Negotiators who accept an offer too quickly and later experience remorse because they believe that (true or not) even though they left value on the table (gave too much or too littie).

Norms

Once the two parties have exchanged initial offers, as in the grievance settlement example just presented, and each party has determined its reservation point and its initial offer, they are presented with the issue
of how to arrive at a value somewhere in the range between the two initial offers, $7,500 and $12,500. This situation represents the basic distributive bargaining question: How to distribute the possible gain
available to both parties? How does each negotiator proceed? What motivates them to make a particular counteroffer or accept/reject a counter offer made by the other party?
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The parties negotiating this deal are trying to convince the other side as to the value of the offer being made.
Source: AP mages

Negotiations seldom take place in a vacuum, but instead they are often guided by social norms and accepted practices that are based on the context of the situation. The two negotiators in this situation might
proceed according to one or more common norms, which, research and practice indicate, will most likely guide their behavior. Four common negotiation norms  that might influence their behavior include (1)
relational norms, (2) faimess norms, (3) reciprocity, and (4) good faith norm. Figure 5-5 (D provides a summary of each norm and the basis on which a negotiator develops and reacts to a proposal
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Negotiation norms
Social beliefs or atlitudes that affect one’s behavior in a negotiation, such as a relational norm that values the relationship between the parties, a faimess norm that seeks consistency or
equality, a reciprocity norm that reacts in kind to an action, and a good-faith norm that values integrity, honesty, and willingness to compromise

Relational Norm

In a negotiation situation, the parties may be involved in a pure “exchange” relationship, such as a onetime car purchase, in which there was no prior purchase or relationship between the parties and no future one
expected. The parties are only concerned with maximizing their outcomes in this instance. However, in reality, in most bargaining situations the parties involved do have a ‘communal” relationship: They are
coworkers, family, friends, neighbors, or management and a union who recognize they have a continuing interrelated workplace relationship. The collective bargaining relationship rests upon iterative social
processes, and the parties recognize the value of their relationship—and thus may be hesitant to exploit each other’s vulnerabilties. This critical relationship creates a cycle that starts with a high level of trust
which causes both sides to consider an expanded scope of possibilties to settle thomy issues. This high-trust relational norm is critical to successful ‘win-win” bargaining processes, and any violation of the trust
can easily lead to a very difficult “win-lose” bargaining behaviors.30 This desire is referred to as a relational norm and can easily cause tension between a negotiator's desire to maximize outcomes and a desire to

maintain a positive relationship. Relational norms can cause

Norm Negoiator's Use of the Norm
Relational | Desires to maintain a positive long-term relationship. Especially important in most labor-management relationships.
Fairness 1. Equality Evenly splits the difference between opening offers (50-50). The union, for example, proposed a new provision for shift differential equal to $1/hour. Management responds with an initial offer of .20/hour,

and they agree on .60/hour, evenly dividing the .80/hour difference.

2. Equity Split the difference between offers based on proportional inputs. For example, a profit-sharing proposal includes 60 percent net gain in productivity to be divided among the bargaining unit members because a

study of productivity found that labor accounted for 60 percent of the gain, and capital and equipment 40 percent

3. Need Spiits the difference between offers based on proportional needs of the parties.

4. Status Quo Leaves the current situation unchanged. Many contract provisions are not changed during the negotiation of a new agreement because the impetus to keep current language, especially if it is working, is

great.
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Reciprocity | Responds to a counteroffer or action with one of equal value

For example, the union has increased its health insurance copay offer by $5, and thus management responds with a $5 decrease in the proposed copay.

Good-Faith | Negotiators will (1) honor and not retract an offer, (2) meet and discuss issues, (3) make sincere proposals, (4) provide copies of any data or information used during negotiations and share sources of information.

Figure 5-5
How Norms May Affect Counteroffers

Sourc: Acapes o el . Carl i Hesun,Nectiting Sssenls (e Sscte v W Pesrsor/Prantos ol 2008) . 64
negotiators to overlook maximum outcomes in favor of suboptimal or less efficient trades that are considered important in providing a more positive long-term relationship

Why is the relationship norm important? Too often people, especially novice negotiators, view a negotiation situation in a purely exchange mode or as a onetime interaction, without regard for the future relationship
between the parties. Therefore, their objective is “winning at all costs” or maximizing the gain in a purely distributive bargaining context. This onetime “car-buying” situation may be valid in many negotiation
situations, but in many other situations it is not a valid assessment because the parties do have an important future relationship. Two major changes in the past 20 years have contributed to the increase of
negotiations in which relationships are important. First, because work organizations have fewer levels between top management and entry-level jobs, bargaining unit employees are often given greater decision-
making autonomy, and thus they are increasingly empowered to negotiate work issues with others within the organization. Second, organizations have become more inclined to develop partnerships with suppliers
and other outside organizations, and therefore they are more inclined to maintain a long-term relationship. Thus, between union and management, the relationship norm is more important for the following
reasons:31

1. Future negotiations with the same party should be anticipated; therefore negotiators seek to avoid harming the future relationship between the parties. Thus, the relationship norm affects the negotiation
outcomes.

2. People usually expect negotiated “favors” to be repaid at a later date:

3. Trust s critical to a long-term relationship; thus, agreements must include less nit-picking, what-ifs, or contingency clauses and a higher level of trust.

Fairness Norm

The negoiation process involves one of human nature’s most basic psychological drives: a need to maintain an appearance of consistency and faimess in both words and deeds (see Figure 5-53). Psychologists
call this need to appear reasonable “the consistency principle.”
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Chapter 5 Negotiation Models, Strategies, and Tactics

UAW vice president Bob King, who directs the union’s Ford Department, shakes hands with Ford CEO Alan Mulally at the opening of contract bargaining

Source: ® im WesCOREIS.

Negotiations are about changing the status quo. Unless both parties can receive something more than what the status quo provides, there is nothing for them to negotiate.
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Negotiations of all types provide many situations in which people seek consistency owing to the high level of uncertainty. The use of a norm to provide consistency in a bargaining situation can give a negotiator
what is called “normative leverage.” If negotiators correctly anticipate the other party’s norm and therefore frame their proposal within that context, they can gain an advantage.32 Negotiation researchers have
concluded that the faimess norm may be the most commonly employed norm. It includes four major forms: (1) the equality norm, which negotiators often call the “50-50" or “split the difference”; it certainly sounds.
fair because both sides gain an equal amount. However a 50-50 split may not be fair unless the iniial offers were equally fair to both parties, which is highly unlikely; (2) the equity norm or a distribution based on
the proportional input of the parties: Employees compare the ratio of their own organizational rewards/efforts to the perceived ratios of other employees’ rewards/efforts where rewards include pay, recognition,
bonuses, and so on, and efforts include level of work, hours, ideas, and so on. If they perceive the ratios are roughly equal, then they experience feelings of equity or job satisfaction. However, if they perceive the
ratio is unequal, they feel unfairly treated by the employer and usually seek to balance the ratio by either increasing the rewards received or, more likely, reducing their efforts o level of work, or even seeking
another job; (3) the need norm, which can be a powerful social norm—for example, a union may stress the need of their members to receive a pay increase that equals recent increases in cost of living to
maintain their living standard; and (4) maintaining the status quo, or keeping all significant issues in their current state. This faimess norm of maintaining the status quo is often employed by labor negotiators and
arbitrators.33 Many labor negotiations, for example, leave provisions of the expiring contract unchanged and only change a few key ones. It's not always assumed that the status quo is fair, but i it was accepted
and used once, then it may be acceptable to both parties. And sometimes, it's easier not to change than to reach an agreement on a change:

Most negotiators expect the other side to act with faimess in both words and actions
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Note that the common use of faimess norms in negotiations should not be confused with what is the “right,” “best,” or “fairest” solution. A fairmess norm or any other norm is simply an extemal standard that people
often employ to support their proposals or guide them in negotiations. However, the effective use of norms may provide a very convincing argument in support of a proposal and enable negotiators to convince the
other side of the validity of their position

Using norms or other justifications of proposals does not always provide negotiators with a means of reaching the desired outcome. Reasonable people can use different norms and facts to reach different
solutions. However using norms or standards can assist negotiators in their efforts to reach an agreement in at least three ways: (1) making decisions based on a norm such as faimess is easier than making
decisions on offers that are randomly tossed out; (2) an offer based on a norm is more persuasive than an arbitrary number, and thus more likely to receive serious consideration; and (3) it is easier to agree to the
other party's offer if it is based on a norm because you are agreeing to a principle, not a pressure tactic.34 For example, would a negotiator find it easier to agree to “That is my final offer, its what | want, and | don’t
have to explain itl” or * I can't agree to increase the uniform allowance anymore; it provides for the purchase of two new uniforms per year as well as weekly cleaning, which is what is needed.”

Reciprocity Norm

The tendency to respond to the actions of others with equal or similar actions is the source of the reciprocity norm. Someone who believes that “an eye for an eye” is the most reasonable response to another party
is practicing the reciprocity norm. In social relationships, such as negotiations, people are often governed by “rules of reciprocity” meaning they seek to minimize the difference between the benefits they provide
others, and the benefits received from others.3% The underlying cause of this norm is a person’s sense of obligation—people often feel a strong need to respond in kind when they are given something of value
from someone else—even a negotiator! For example, a union negotiator who drops her wage increase offer by 0.5 (one-half) percent may expect or even demand that management to counter with a 0.5 percent

higher offer 36
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Good-Faith Bargaining Norm

In labor negotiations, good-faith bargaining is mandated as a part of the collective bargaining process by the National Labor Relations Act. The act requires the representatives of labor and management to meet at
reasonable times and confer in good faith on wages, benefits, hours, and working conditions. This requirement includes active participation with an intention to reach an agreement and to sign binding agreements
on mutually acceptable terms. It does not, however, require either party to make a concession or agree to a proposal. The good-faith bargaining norm is, however, a part of most negotiations. Parties expect
certain behaviors from those who they are negotiating with such as (1) honoring what they propose in bargaining, not retracting an offer once made and accepted, and signing written agreements reached at the
bargaining table; (2) willingness to meet at reasonable times and places to discuss issues; (3) making proposals on the issues at hand; (4) engaging in a process of give-and-take or compromise; and (5) providing
honest information and, if necessary, sharing sources of information. A negotiator’s greatest asset in a negotiation is integrity because few parties will continue to meet with someone they no longer trust to be
negotiating in good faith. Without such trust the parties cannot expect to reach an agreement, or if one is reached, may fear it will not be implemented as negotiated. For example, in one recent negofiation,
management offered the union the exact amount of back pay the union had requested in its last offer. The union negotiator, however, surprised by the offer and fearing he may have asked for too little, turned it
down, and said, “We've decided our numbers were wrong!” Management negotiators saw the rejection as bad-faith bargaining, and withdrew the offer. Unfortunately, in most negotiation situations, reasonable
people can disagree as to exactly what behaviors define good faith. Thus, one party may feel the other has violated its rules of good-faith bargaining, and tempers rise or discussions are prematurely terminated.

Framing Positions

The issues have been identified, initial offers have been made, and now the parties attempt to persuade each other in an effort to maximize their gains. One way to do that is to “frame” each issue (or group of
issues) carefully, using a norm or other justification to support a certain position. That is, decide exactly how the issue will be presented to the other side in a context that is convincing. Framing © is recognized as
a key tactic in the negotiation process.

Framing
Presenting an issue to the other side in a negotiation in a way that is convincing and causes the other side to “see” the proposal in a different light.
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People often view the same issue quite differently, especially when they sit across from each other in negotiations. They naturally bring different perspectives, expectations, biases, and experiences to the table. So
how should an issue be framed to persuade the other party to accept it? One can frame an issue in a slanted manner, one that puts their position in the best possible light: “A fair wage increase is 6 percent
because that is what others have received over the past two years”; or in a nonjudgmental manner, which states the issue as a question and invites the parties to search for a solution: “How can we objectively
estimate a wage increase?” This method of framing is less antagonistic and moves discussions toward a process of creative problem solving if both parties are open to using it. 37 It is extremely effective in solving
the underlying problems of language, issues such as seniority, overtime distribution, or shift selection. Four different types of frames that one can consider using when presenting a proposal are described in Table
520

The framing of an issue can greatly affect the outcome of the bargaining. Even a one-word change can significantly alter how both sides view the issues. For example, in the negotiations between two unions to
merge the union employees of two organizations, the parties were reviewing the list of people. In some cases only one person could be retained at the salary and in position now held by two. In the case of one
position, a negotiator stated, “Now in thinking about Taylor, he is too valuable not to keep in the foreman job.” The second negotiator who wanted his own person in that position needed to quickly reframe the issue
of Taylor and repeated the statement with a one-word insertion, “In thinking about Taylor, he thinks he is too valuable not to keep him in the foreman jobl” The issue of Taylor's worth in the new organization was
totally changed from fact to only his lofty opinion of himself by a one-word change in the framing

Reframe Offers

One effective method of reframing an issue is to use a “unifying, open-ended, and problem-solving suggestion” starting with a “what-if’ or “how.” For example, “How can the employees’ desire to honor their
seniority standing when assigning overtime and the companies need for efficiency and productivity guide the overtime distribution language?”

Table 5-2
Four Types of Frames (Applied to Grievance Settlement)
Type of Goal of union’s approach to framing the issue In response to management’s initial position: “The union’s request of $12,000 is too high ... ”
Frame
Reframing Change management's context from a cost decision to an employee morale Union: “Other employees are very interested in how management handles this case; the outcome will certainly affect moralel”
decision.
Focus frame | Change management's context from a cost decision by focusing on the Union: “This s the only grievance of its kind in the past 50 years, and we both know there will never be another.”
uniqueness of the grievance.





image41.png
Contrast Change management's context from a single payment of $12,000 to a much Union: “If we agree to add the amount to his base pay over 12 months, then your concem of his salary becoming the highest in the
frame smaller, monthly stipend. department is resolved.”

Negative Change management's context from winning to avoiding a loss. Union: *You can wait to decide—but if we don't come to agreement, then the union’s grievance committee will meet next week to
frame decide if the issue should go to arbitration.”

‘Source: Adapted from David Vente. Framing—4n Important Negoistion ToL.” The Negatitor Magazine (March 2006),p. 1

This statement brings together or unifies the positions of the two parties into an open-ended suggestion that focuses the discussion on finding a solution to the joint problem.

The value of two offers can be identical, but the manner in which they are framed or worded can substantially affect how they are received and thus possibly accepted. For example, in a research study people
were asked to choose between two plans of action when three plants were scheduled to be closed and 6,000 employees laid off:

Plan A: This plan will save one of the three plants and 2,000 jobs.

Plan B: This plan has a one-third probability of saving all three plants and all 6,000 jobs but has a two-thirds probability of saving no plants and no jobs.

Then they were asked to choose between Plan B (same wording) and Plan C:

Plan C: This plan will result in the loss of two of the three plants and 4,000 jobs.

The two pairs of choices contained the exact same values or facts—plans A and C both will save only one plant of the three, and 2,000 of 6,000 jobs. Yet 80 percent of the people in the study choose Plan Ain the
first set of options, but then 80 percent chose Plan B in the second set. The only difference was the positive framing of Plan A compared with the negative framing of Plan C. 38

Negotiators should, whenever possible, not simply reject an opponent's offer, but instead reframe it or literally “change the frame around the picture” so it satisfies the interests of both parties.
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Use of Framing Questions

Negotiators can use framing statements, as just discussed, when presenting offers, or they can use framing questions to change the context of an offer made by the other party. Examples of effective reframing
questions include the following:3%

« Ask why: Instead of treating your opponent's offer as an adversarial position, use it as an opportunity to better understand his or her interest or to test the firnness of the position. For example, “Why did you
choose that exact number?” or “Why are you so determined to settle on that number; where did it come from?” A powerful “why” question can invoke the faimess norm: “Why is that health care copay fair?”
Even if the other party refuses to defend the faimess of their number directly, the very fact it cannot be easily defended can insert in their mind a strong doubt in their own position, and thus make it easier to
achieve a concession

« Ask why not: If your opponent will not reveal the source of his or her position, asking “why not” can help uncover the real interests of the other party. For example; “Why not simply divide the difference
equally?” or “Why not change the retirement fund assumptions and see what figure the actuary gives us?” The answer to your question may reveal important information about the true interests of the other
party.

« Ask what if: Instead of disagreeing with the offer of the other party, acknowledge it, and respond with an option. For example, ‘I understand you believe you must have a 6 percent wage increase. What if we
agreed to that figure, but to help pay for it, health care premiums and copays were changed?”

« Ask for advice: If asked in a constructive manner, the other party may develop an option that represents positive movement toward a settlement. For example; “How would you suggest | present that offer to
top management when their past policy restricts us from offering a contract beyond one year?” or “l can agree to your wage increase, if you can find a way to cover our health insurance.” Opponents often
appreciate the opportunity to help develop mutually agreeable options, and once involved, they may even develop a sense of ownership in the options suggested and thus help one of them become a
settlement point

Effective questioning and listening to responses is a critical negotiation skill In the alternative, if negotiators spend more time arguing for their positions and defending their stance on issues than they do asking
questions, they cannot gain important insights into the implicit needs and concerns of the other party, and therefore cannot respond with proposals that are likely to reach a settlement. Effective use of questions
can break a pattern of arguing for and against positions and move negotiations into conversations that uncover the true interests of the parties, and therefore potential positive outcomes. Disagreement on how
overtime assignments are made is a typical collective bargaining issue in which such questioning might be helpful. In this example, employees in separate work areas share the same job title with similar job
requirements. They do not want to be shifted from their assigned areas to cover for absent coworkers and have had a contract that limits such movement. This results in increased overtime costs for the employer
because when workers are absent and those on duty cannot be moved, off-duty workers must be called in to cover the work. Management assumed the union had this provision in its contract as a way to
maximize overtime pay; but the effective use of questions by both sides may uncover a different motivation. For example, the employees might object to being moved to a different location because although they
may hold similar jobs, they question if they can, in fact, do the other job well; or they may believe the other work location has a more rigid schedule that could cause discipline problems. Uncovering these concerns
could give management a way to address them during the negotiations, such as providing remedial training before moving a worker from one location to another, or by changing the hours of work where necessary
to avoid tardiness.
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Applying Norms and Frames

Applying the norms and framing just discussed to the grievance settlement illustrated in Figure 5-4 i3 shows how a negotiation can progress from its opening offers to agreement. The union made an opening offer
of $12,500, and management made an opening offer of $7,500. Each party then decided, but kept confidential, its bottom line or reservation point. The union decided they could accept a minimum of $8,000 or they
would take the case to arbitration. Management decided their absolute limit was $11,000, and thus the range of possible settlement amounts, or zone of possible agreement (ZOPA), became $8,000-§11,000,
although neither side could know the range because both didn't know the other party’s reservation point. Management made a first offer of $7,500, so it is likely that the union would make the first counteroffer. If
the union used the “good-faith bargaining norm” and decided to show a willingness for give- and-take by making a counteroffer of $11,000, and frame the offer with; “We are very pleased that management is
willing to settle this unique grievance rather than go to arbitration. To try and resolve the issue today, we are willing to come down $1,500-§11,000.” The management negotiators realize that $11,000 s their
reservation price, and if they are particularly anxious to close the deal and avoid arbitration, or perhaps if they are inexperienced negotiators, they might agree to $11,000. But they likely would rely on the “equality
faimess norm” and offer to split the difference evenly of $3,500 ($11,000-§7,500) and thus offer $9,250. They would decide to make this counteroffer because it is an equal sacrifice by both parties and it's not a
round number and it is based on a defensible position, which makes them more comfortable in offering it to the union. Because the new counteroffer of $9,250 is higher than their reservation price, the union might
accept it if the grievant was significantly motivated to settle. O, the union might decide that because management has only made one counteroffer, they have not made their “highest and final offer,” and thus the
union offers to make a second, but smaller concession of $1,000. At this point management might agree to the union’s second counter of $10,000 and thus close the negotiation. Both parties will likely believe they

have negotiated a “good deal.” The union gained $2,500 over management's opening offer and realized $2,000 more than its reservation price. Management also perceived they gained because the final price was
$2,500 less than the union’s opening offer, and they paid $1,000 less than their own reservation price
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Integrative Bargaining

The integrative bargaining technique, like the distributive technique, was largely developed within the field of collective bargaining and labor negotiations. Today it has evolved into a popular alternative to
distributive bargaining. Integrative bargaining is a more cooperative approach to negotiation or conflict resolution. It is often referred to as a “win-win,” “mutual-gains,” or “interest-based” approach. Unfortunately,
the term “win-win” today has become a cliché in our society, and thus it may refer to any collaborative approach. The integrative approach, like distributive bargaining, involves making concessions to reach an
agreement, but in addition, it involves searching for mutually profitable options and logical trade-offs. It is also called an “expanded-pie approach” (in comparison with the distributive fixed-pie approach) because
negotiators search for better proposals than the obvious ones that might only meet their own interests. Integrative techniques include a clear understanding of the issues, open sharing of information, and the joint
exploration of solutions that benefit both parties.4? In an integrative bargaining process, the parties generally cooperate to achieve maximun total benefit of the final agreement while also competing to divide the
value of the package

Garfield Johnson (Garfield Johnson@ayahealthcare.com) is signed in
The essence of the integrative process is described in the classic story of two sisters who each coveted the same, and last, orange. They decided to share it and used the distributive tactic of splitting it into halves
After each sister took half of the orange home, one sister, who wanted only the juice, squeezed out the juice, drank it, and threw out the peel. The other sister, who only wanted the peel for a cake she was baking,
threw out the pulp and added her half peel to the cake batter. Neither sister considered expressing her true inferest in the orange but rather chose to negotiate for the whole orange. Both sisters would have
realized a greater settlement—one sister all of the juice, the other all of the peel, if only they had chosen to be open and truthful about their real interests

Integrative bargaining ( can be broadly defined as a negotiating process in which the parties strive to integrate their interests as effectively as possible in the final agreement. The integrative negotiator generally
strives to achieve two goals: (1) to create as much value as possible for both sides, and (2) to claim as much value as possible for their own interests. It does not require a negotiator to give in to any demands
made by the other party or to sacrifice any of their own objectives. It does require the parties to seek out creative options and not simply focus on trading concessions on issues. It generally requires the existence
of several issues to be negotiated, which enables the negotiators to find common ground on some issues, trade-off positions on some issues, and claim value on some issues. To create value and discover mutual
benefits or common ground on some issues requires the parties to share information and present more options than is typical of distributive bargaining.41

Integrative bargaining
A negotiation method in which both sides seek ways to integrate the interests of both sides into mutually agreeable options.
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Integrative versus Distributive Bargaining

The integrative bargaining process differs from the distributive process in many aspects, although neither are rigid concepts, and therefore in practice a negotiator might use aspects of both in a given negotiation
However it is helpful to recognize that the two methods begin with distinctly different strategies. In distributive bargaining both sides view their own goals as being in direct conflict with those of the other side. Thus,
whatever one side gains, the other side loses, on each issue. The negotiators approach each issue as a “fixed pie.” Thus, the larger one piece is, the smaller the other. Each side wants to maximize its share of the
resources, or pie. Generally all the negotiators involved are prepared to use distributive bargaining because many negotiators use the method, and if one side uses it exclusively, then the other is usually forced to
adopt it as well. Negotiators who wish to triumph over the other party or maximize their outcome at all costs often choose the distributive or “win-lose” approach. In negotiations involving lawyers, and the majority
of lawsuits is resolved through negotiation and not the courts, distributive bargaining is often the method utilized. Lawyers either through training or choice, or both, often believe they can gain more for their clients
by using distributive tactics rather than through integrative tactics. Their legal training is focused on the “win-lose” thinking of conflict resolution. Lawyers will focus more on improving options away from the table
and/or utilizing social norms to gain an advantage. Thus one lawyer advises other lawyer-negotiators to think of distributive bargaining as the “cake” and integrative bargaining as the “frosting™—rather than the
reverse as many skilled negotiators believe!4Z In integrative bargaining, both parties begin with a Spirit of collaboration and seek to identify mutual gain options, or “an expansion of the pie,” as well as a gain in
their share of the resources. To help recognize the differences, consider the factors and common strategies of the two methods in Table 5-3 (.

Table 5-3
Common Differences between Distributive and Integrative Bargaining Techniques
Factor Distributive Bargaining Integrative Bargaining
1. Number of issues Usually consider one issue at a time Several issues are negotiated
2. Common name “Win-lose” “Win-win®
3. General strategy Maximize share of a “fixed pie” “Expand the pie” by creating innovative solutions that meet some interests of both parties.
4. Relationship of the parties One time Continuing, long term
5. Interests Kept hidden Shared with other party
6. Possible options One expressed position for each issue Many options; create new options for maximum mutual gain
7. Information Kept hidden Share with other party; explain the “why” of their position— explain their interests
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The Integrative Negotiation Process

Complex negotiations, such as the collective bargaining process between management and union representatives, usually involve multiple-issue negotiations. Negotiators might use the single-issue distributive
process described in the prior section for each of the 10, 20, or more items at issue, settling each one separately, one at a time. By comparison, an alternative method would be to consider all the issues together
simultaneously and only reach agreement on all issues at the same time, but that can easily become unwieldy. Thus, negotiators using an integrative model try to divide the issues into general groups, such as
highly important, somewhat important, and those of little value. Usually negotiators prefer to start negotiations by quickly resolving a few of the issues of little value, which creates a positive atmosphere and a
sense of progress.43 Another integrative approach s for both parties to agree to bring only their ten most critical issues to the table, in addition to the economic issues. This may save time and help the negotiation
process focus on fewer, more important issues and causes the parties to drop some of their less important issues from the discussions.

Principled Negotiations

Roger Fisher and William Ury in their landmark negotiation book Getting to Yes discussed four key components of integrative or interest-based bargaining with the strategy they called “principled negotiation.”
Those four key components are as follows: (1) Emphasize positions versus interests, (2) separate people from issues, (3) focus on objective criteria, and (4) develop mutual gains options. Fisher and Ury explain
how most traditional negotiators use the distributive model of negotiating or a strategy of distributive bargaining in which each side makes an opening offer, determines their resistance point, guesses the resistance
point of the other side, and then begins to haggle over the perceived difference. Each side gives reasons why its position is the “best’ and offers to make small concessions until an agreement is reached. Each
side continues to make concessions, giving up part of its interests, until it uncovers a settlement point. The entire negotiation process is about each negotiator presenting and defending his or her position. Often

the negotiators in defending their positions tend to get emotionally involved and locked into arbitrary positions. The more negotiations focus on positions, the less they discuss what they are really interested in
issues

Key #1: Positions Versus Interests

Many negotiators engage in distributive bargaining because they mistakenly believe they must keep their real interests hidden. Therefore they only reveal their positions—often a specific value to the other party—
and assume the other party will only reveal its position. Then they proceed to the “ritual dance” of trading concessions and trying to find a middle-ground number both will accept. Principled negotiations require
both parties to go beyond their stated positions, and instead discuss their desires, needs, and fears that led them to their stated position. These factors are called their interests.

Aposition  may be defined as the specific demand a party has chosen, whereas their interest ® includes the underlying needs, desires, concerns, and fears that caused the party to choose the position
Principled negotiations involve revealing and reconciling interests rather than simply defending and exchanging positions on issues. It works because in most cases several positions exist that may satisfy an
interest. Thus, if the other side’s stated position is unacceptable, then it is likely that other positions exist which are acceptable but can only be found by discussing each side’s underlying interests. By openly
discussing their true interests, both sides have a greater probability of reaching a settlement.
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Positions versus interests
The specific demand a party makes at the bargaining table (position) as compared with the party’s underlying needs, desires, fears, or concerns (interest).

Consider the negotiations between the union and employer on job assignment. The employer’s position was that employees with the same job titles and job requirements should be moved to any work location
when the need arose. Furthermore, the employer’s position was that assigning employees to work locations was an essential management rights issue and yielding to the union’s stand was unacceptable. The
employer's real interest, however, was to reduce overtime costs, and management knew that if employees could be moved from their primary work location to cover

Table 5-4
The Positions and Interests of Work Assignments
Party Positions Interest
Management Change work assignment clause of the contract. Maintain management rights. Reduce overtime costs.
Union Work assignment clause was a gain in a prior negofiation Keep employees from being disciplined for failing to perform in temporary assignments

for an absent coworker, such costs would go down. The union’s position was that it had negotiated the current job assignment in prior negotiations and it had no incentive to give it up. The union demanded that the
employer hire more people if coverage was an issue. The union's interest, however, was quite different. Union members were reluctant to move to other work locations because, although job duties were similar,
they were not exactly the same. The employees felt they lacked the necessary training to perform some of the work assigned and feared being disciplined if they could not perform.

Table 5-4 (D presents a summary of their positions and interests.
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Key # 2: Separate People from Issues

People conduct negotiations, and they have feelings and egos and often experience anger and fear, which can interfere in, if not in fact prevent, a settlement from being reached. Unfortunately, some negotiators
allow their feelings about someone on the other side to influence their behaviors. Such responses to the positions taken by other parties can easily derail a bargaining situation that might otherwise be successful
This is particularly true if the parties are in a long-term relationship. The classic case is between a wife and husband who are discussing where to spend Labor Day weekend. The husband wants to play golf with
friends, but the wife wants to go to their cabin on a nearby lake.

These are the keys to separating the people involved from their positions: First, avoid emotional outbursts or anger, which is likely to be viewed as a personal attack on the other party—thus you are discussing the
people, not the issues. Second, don't discuss an issue as a personal basis, such as, “You always want to go to the lake.” Instead discuss the issue: “I understand you want to go to the lake. What is it exactly you
want to o at the lake?” Third, try to see the situation from the other side’s perspective and recognize its goals. In almost any negotiation, this skill can be critical. Most people have reasons for their positions. If you
can “step into their shoes” and view the situation from their perspective, you gain an appreciation for their position and can often find mutually agreeable solutions. Thus, if the wife responds with ‘I need the peace
and quiet of sitting on the porch and reading uninterrupted for hours, but still want to be with you for dinner and walks along the lake.” Then the husband might respond with ‘I understand what you are saying, how
about if we go to the lake, but | invite my friends down for rounds of golf at the course nearby on Saturday and Monday?"

Key # 3: Focus on Objective Criteria

Distributive bargaining is a contest of wills and emotions, often decided by which party can bluff the best, shout the loudest, or talk the longest. A party can make an arbitrary demand such as, “The wage offer is 2
percent because | say it is.” Then the other party counters with its own arbitrary demand, “We won't take less than 4.5 percent; that's it.” Too often the side with the greatest power prevails or no settiement is
reached. In interest-based bargaining, the parties present offers based on objective criteria such as facts, principles, or an outside standard. Objective criteria include such factors as financial data, cost of living
changes, past precedent, documented industry examples, and similar results from other settlements. The key to interest-based negotiations is that when parties propose a solution they provide the objective
criteria on which they based their number. They can answer a key question: “Why is that a reasonable number?”
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By sharing third-party information, the participants in an integrative bargaining situation can create a collaborative atmosphere conducive to reaching mutually satisfying results.

Source: Andersen Ross/ Gaty mages

Key # 4: Develop Mutual Gains Options®

Parties will not agree to a proposed settlement unless they perceive it to be superior to no agreement. If negotiators only view a negotiation as the haggling over one issue, such as wages, then often no settiement
satisfies both parties and thus negotiations end unsuccessfully. Negotiations often fail to have multiple options for several reasons:44 (1) it is not natural; what is natural is to think, “This is what we want, now how

do we get it'; (2) people view bargaining as simply narrowing the gap between two initial offers; (3) the “fixed pie” constraint—people assume there exists a limited amount of resources to distribute; and (4) people
see the problems of the other party as their problems and don't easily recognize the need to find mutually satisfactory solutions.
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Mutual Gains Options
Negotiation offers that include some items or interests sought by each of the parties, thus both sides realize some of their goals.

To create multiple options, the first step is to agree to discuss openly the true interests of both parties. Once true interests and not just positions are known, the parties can consider different ways each party's
interest might be satisfied. Consider, for example, a situation in which the union desired a guaranteed across-the-board annual bonus, but management insisted on one that varied according to the company’s net
profit level, which provided workers an incentive to increase performance. Union negotiators insisted that the employer had the “ability to pay” higher bonuses because in the last few years it had experienced
higher profits and revenue. And management insisted that it had the “ability to pay” only if the bonus increase was linked to future increased net profits. Management, in an attempt to present a mutual-gain option,
proposed a bonus formula with a fixed bonus amount per year of $100,000 plus a variable amount that rose as the company’s net profit increased: 6 percent of net up to $300,000; 8 percent of net between
$300,000 and $1.0 million, and 10 percent of net above $1.0 million. The key to the proposal was that it provided a mutual gain for both sides; the union achieved a minimum bonus of $100,000 but also a higher
bonus as net profits rose. And the company was not required to increase the bonuses unless it had the profit to pay for it. Interestingly, a profit sharing plan or a onetime bonus clause now appears in approximately
25 percent of all U.S. labor contracts as a means of providing higher wages if an employer experiences greater profits during the life of a contract 43

The Categorization Method

Although several negotiation processes could be described as integrative, the categorization method  is a basic one that can be easily learned. Once the categorization method is understood, one can build on
and expand this basic interest-based method ( into a more robust interest-based method. There are five steps of the categorization method of integrative or “win-win” bargaining (Figure 5-7 (3). The process is
presented here as a linear process, one in which the first step must be followed by the second step, and the second by the third, and so on. However, in reality, negotiators experienced in interest-based bargaining
may not use a linear model but instead choose to follow a process that best meets their interests in a given situation

Categorization Method

An integrative negotiation method that includes: exchanging information, developing a common list of issues, agreeing on compatible issues, exchanging equal value issues and resolving
remaining issues using distributive bargaining
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Unlike the distributive process, the parties generally do not begin by tossing out a number—their opening offer or anchor on an issue. The first step is for the parties to begin by exchanging information and seeking
to identify all of the issues to be negotiated, listing them, and each side explaining their interests on those issues. The negotiators seek to leamn about the other party’s concerns and interests and to identify
potential issues of mutual interest. Rather than treating the dialogue as requiring a response to any particular issue, a negotiator is focused on listening and interpreting what is presented. Key techniques in this
first step include the following:50

« Use active listening. Active listening is perhaps the single most useful interest-based bargaining skill because it indicates that one genuinely seeks to understand what the other person is thinking, feeling, and
needing. Listen closely to the other party's explanation without interrupting, disputing a fact or belief, or objecting to a statement, even if it may be critical of your position on an issue. Take notes of their
discussion and watch body language. Perhaps most important, ask reflective questions to show you are listening: “So your members are concerned about job security in the future because of the proposed
merger?” and probing questions: “Are you concerned about the merger because it may cause layoffs or because your members may end up in lower positions on the merged seniority list?”

« Ask open-ended questions about the level of need, interest, or concern of the other party on each issue discussed. Ask “why” an issue is important to help better understand the position presented: “Why have
you proposed a 20 percent increase, why not 10 percent or 25 percent?”

« Express empathy for the other party’s feelings, using reflective statements such as, ‘| can see why it is important that you have delivery by that date” but without agreeing to their position.

STEP 1: Exchange information and identify all of the issues to be negotiated. Each side explains its interests and concerns on the issues.

STEP 2: Develop a common list of all issues that were discussed by either side during the first step and seek to classify each issue as (1) compatible—similar interests; (2) exchange—approximately equal
value that may be traded; (3) distributive—those issues that are not compatible, cannot be traded, and therefore whose value must be distributed

STEP 3: Reaching final agreement on each of the compatible issues and removing them from further negotiation
STEP 4: Trading, or exchanging issues of approximately equal value; in some cases several issues may be included in a single exchange.
STEP 5: Resolution of any remaining issue(s), which often is accomplished through the distributive bargaining on each separate issue.
Figure 5-7

The Five Steps of the Categorization Method of Integrative or “Win-Win" Bargaining

« Probe for the other side’s willingness to trade off an issue for another issue—a key to interest-based bargaining. Ask questions such as, “Would you be willing to give up the new subcontracting language if we
added language to guarantee no layoffs?”

« Assert your own needs: Explain your interests and positions on issues: “Because of EPA requirements it costs us three times as much to paint the housings ourselves compared with outsourcing like our
competitors.”

« Refrain from making personal attacks on the other people or criticizing their positions.
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The second step in the categorization method of interest-based bargaining negotiations generally begins with the parties developing a common list of all issues of possible interest that were discussed by either
side during the first step. They do not assume they have opposing goals on all issues. Instead, together they review the issues and classify them as one of three types: (1) compatible issues, those with identical or
very similar goals and thus agreement can be reached quickly and the issue settled; (2) exchange issues, those of generally equal priority that can be traded one for the other. Therefore one party achieves its goal
on one issue and the other party achieves its goal on another issue; or (3) the remaining distributive issues, often few in number but important, such as wages, health insurance, pensions, and so on, which may be
settled in a distributive process as discussed earlier.

The third step involves listing, discussing, and then reaching final agreement on the compatible issues and therefore removing them from further negotiation. This step often passes quickly because the parties are
essentially in agreement as to substance and usually only need to record the specifics of the issues. However, this step can be critical in establishing a positive climate for the entire negotiation process. By first
identifying at least some issues and reaching mutual agreement, the parties involved begin the process with a sense of openness, collaboration, and accomplishment.

The fourth step involves the “trade-off” of issues, the heart of the integrative process. Both parties review the list of issues identified in the first step, with the compatible issues removed in the second step, which
leaves the remaining unresolved issues that might be resolved through the exchange of one issue for another. In an open “brainstorming” process, either party can suggest exchanges of issues of approximately
equal priority or value. In the process one party receives its position on an issue, but in retum gives the other party its position on another issue. In some cases, two or more issues might be exchanged for a single
issue if the approximate values are equal. If all remaining issues can be exchanged, the negotiation process is over, but in most situations one or more unresolved issues are left on the table. Negotiators may
package several issues to create gains for both sides.

The fifth step is the resolution of the last issue(s), which often is accomplished through distributive bargaining. However, because the prior steps have resolved most of the issues involved, both parties are less
likely to walk away from the table over the last issue. Why? First, they have reached agreement on several important issues that will be lost if they walk away; second, the integrative process has established a
positive bargaining climate that is more conducive to resolving the last issue; and third, both parties have invested time and effort into the negotiation and therefore are more motivated to reach a final settiement.

Now we apply the five steps of the categorization method of interest-based bargaining just presented (see Figure 5-6 1) to a labor-management contract negotiation. The Ohio Metals Company and Local 56 of
the Primary and Sheet Metal Workers of America, AFL-CIO, developed a positive labor-management climate over their 50-year relationship. As their current three-year contract is about to end they begin
negotiation talks for a new contract. In general, the company, the union, and the workers have experienced prosperity in recent years, and certainly they expect to continue their positive relationship for many more
years. In their first mesting they openly share several important sources of information. Management provided the company’s financial information for each of the past three years as well as sales projections for
the current year. The union negotiators provided copies of contracts negotiated within the past year within the industry and for similar regional employers within other industries. In addition, the union shared the
results of a recent survey of its members that indicates what issues are important to them and their rank priority.
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In their second meeting, the union and management negotiators lay their issues “on the table” or openly discuss each issue they would like to negotiate, and explain their interests or position on each issue
Management explains it is seeking a five-year contract that would enable it to enter into longer-term contracts with buyers, which they have discussed often over the past several months. Management would also
prefer a drug-testing program in cases involving accidents or injuries to protect the interests of employees, the owners, suppliers, and customers. In exchange for any wage increase, management also wants
workers in the bargaining unit to pay a greater portion of their health insurance, which has risen sharply since the last contract negotiation. Finally, management presents a proposal that would allow it to
subcontract work to outside firms under certain conditions. The union negotiators present several economic items that they believe are needed to increase the total value of the contract until it is closer to other
contracts in the region. Those items include a wage increase of 5 percent, the initiation of a profit-sharing plan to include 15 percent of net profits annually, an increase in the pension benefit formula, three days of
paid funeral leave annually, a monthly clothing allowance, and an increase in the current shift differential provision. In addition, the union leaders present three noneconomic job security issues of importance to
their members: a no-layoff provision, overtime assignment based on seniority, and a no-lockout provision

In their next meeting (the third step) the negotiators review the common list of items developed in the previous meeting and agree they have compatible interests on three of the 13 issues. Both sides desire the
security of a long-term contract and thus agree to a five-year term for the new contract. Both also agree that a new drug testing policy is needed and that testing should only be conducted in cases involving
accidents or injuries. Finally, both agree that disruptions over contract disputes that can be settled through the grievance arbitration process provided in the contract are harmful to all parties involved, and thus
should be prevented through a “no-strike/no-lockout” provision. With ten issues left on the table, the two sides began looking for items that they could exchange, the fourth step.

In general, this exchange process involves one side receiving its desired position (or something close) on one issue by giving the other party its position on another issue. In the first exchange, both sides agreed to
the union’s proposal on job security—a no-layoff clause, in exchange for management's proposal on subcontracting—which allows up to 10 percent of the bargaining unit jobs to be subcontracted to outside firms.

for economic reasons. Next, they exchanged economic issues of approximately equal value; first, the union's pension increase proposal of 2 percent for future retirees in exchange for management's shift

differential proposal (no change); and second, the union’s new clothing allowance proposal is traded ($50 per month) for management's funeral leave proposal, which combined funeral leave with personal leave

and reduced the total number of days per year by two. Then after several proposals were presented on the remaining issues, management's profit-sharing proposal, which changed the current program to 10

percent of net profits, was exchanged for the union’s proposal for overtime to be voluntary and assigned based on seniority. After these four trades involving eight issues, only two issues remained on the table:

wages and health care insurance. The negotiators on both sides at this point felt a sense of accomplishment because 11 of the 13 issues had been resolved. However, they also recognized that the two remaining
issues were critical ones that both sides at the start had listed as top priorities and were high-value items. The issues were recognized as zero-sum economic issues. Thus, they began a distributive bargaining
process on each item independently. Eventually, by making counterproposals with concessions, a settlement point was reached on both issues, and thus with all 13 resolved, an agreement was reached. Table 550
summarizes the issues involved, positions of both sides, and bargaining category (compatible, exchange, distributive) used in the bargaining
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Table 5-5

Labor Contract Negotiations Through the Categorization Method

Issue Number Description of Issue Management's Initial Position Union’s Initial Position Categorization Bargaining Category
1 Length of contract 5years 4years Compatible

2 Pension increase None 2% Exchange (for #9)
3 Wage increase 1% 5% Distributive

4 Profit sharing 10% of net 15% of net Exchange (for #13)
5 Drug-testing program For cause only For cause only Compatible

6 Health insurance Employees pay 20% Continue current program co-pay Distributive

7 Paid funeral leave/ Personal leave 4days 6 days Exchange (for #12)
8 No strike/No lockout Continue current provision Continue current provision Compatible

9 Shift differential 10% 15% Exchange (for #2)
10 Subcontracting 10% 0% Exchange (for #11)
1 Job security No provision No layoff provision Exchange (for #10)
12 Clothing allowance s$25/month $50/month Exchange (for £7)
13 Overtime Management Right to assign personnel to overtime Voluntary and based on seniority Exchange (for #4)

Sour: Adsctea fom Michasl . Ganel and Ghisting Hesurin, Nagatistng Essentials: Theory Sils and Practices (Upper Sacle Fiver, 1S Fesrean Edcaton, 2009, . 52,





image55.png
Interest-Based Bargaining

In recent years a new collaborative negotiation process called interest-based bargaining (IBB) has emerged and is gaining support. Some experienced negotiators see IBB as an entirely new process, different
from distributive and integrative, while others see it as an evolutionary form of integrative bargaining. The Federal Mediation Service is credited with developing the steps of IBB, in which parties (1) share
information; (2) agree to search for mutually agreeable solutions; (3) use brainstorming to create new options; (4) focus on the facts and issues, not personalities or leverage; (5) negotiate and focus on parties’ real
interests, not positions as suggested in Getting to Yes; and (6) commit to IBB training and use of IBB principles.48 John Beck of Michigan State University has successfully trained negotiation teams in IBB from a
variety of industries, including General Motors, Kraft Foods, Lansing, Michigan's Sparrow hospital, and the Michigan Nurses Association. Rosemarie Kraeger, superintendent of Rhode Island’s Middletown Public
Schools decided “there had to be a better way” to negotiate contracts, which had always been painful and required several days. Thus Kraeger sent her teams to the Harvard University Program on Negotiation for
training in IBB principles. The result? Kraeger said the teams successfully settled two contracts—in “a matter of hours"—because the teams learned to work together to find mutually agreeable solutions!47

IBB Steps

The IBB process includes five steps, as illustrated in Figure 5-6 (0. The first step involves bringing the parties together in joint sessions to identify and clarify the issues to be resolved. In this step, positions such
as “we need a 5 percent salary increase across the board” are
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In the Rhode Island Middletown Public Schools management and union negotiators were trained in interest-based bargaining principles and were able to settle new contracts “within hours”!

‘Source: Yellow Dog Productons / Gety Images.

avoided, and instead each issue is carefully written, and the parties reach agreement on the list of issues to be resolved. The second step involves the parties caucusing separately to specify their own interests on
each issue listed in step 1. Then the parties come together and present their list of interests without justification or criticism of the other party's interests. Step 3 involves brainstorming for as many creative options
as possible to solve each issue. No option is judged, nor is any option rejected at this step. Step 4 is the evaluation of all the options developed in step 3. The standards for the evaluation of each option are as
follows: (1) Is it feasible: Can the option be actually implemented? (2) Is it beneficial: Will it satisfy the interests of one or both sides? and (3) Is it acceptable: Do both the union and management teams agree to the
option? Only if an option passes all three standards is it adopted; thus, neither side is ever required to accept an option.

Step 1:
Identify the Issues.

Step 2:
Identify Each Parties’
Interests on Issues

Step
Develop Options

Step 4:
Evaluate Options on 3 Standards:
Feasible, Beneficial, Acceptable.

Step 5:
Reach Consensus on Solutions

Figure 5-6
Steps in the Interest-Based Bargaining Negotiating Process
Souree: erme T Bt an Jon Do, nirest 52523 Sargaiing A Usr's Gk (o, B Gana: Tl Publshr 2005, 0. Used by parmission.
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Labor News United Auto Workers and Ford, GM, and Chrysler Provide Possible New Direction for
U.S. Labor Contracts

In July 2007, the United Auto Workers Union (UAW) started what many U.S. labor experts saw as the most difficult round of auto industry contract negotiations in 50 years. After all, Ford, GM, and Chrysler,
the U.S. “Big Three” automobile manufacturers, had lost market share and billions of dollars in recent years. The UAW staged brief strikes against GM and Chrysler to demonstrate its determination to
preserve jobs, health care, and pensions. By December 3, 2007, the UAW finalized historic new four-year contracts, all of them with the Big Three—in less than five months!

So how did the UAW save jobs, health care provisions and pension benefits while enabling the auto manufacturers to realize billions in cost reductions? By agreeing to radical new changes in their labor
contracts:

1. Wage freeze. Current workers received a four-year wage freeze.

2. Lower wages for new workers. In a new “two-tier’ wage scale, new workers will be hired at wage levels between $14 and $16 per hour compared to an average of $26 per hour for current workers.

3. Concessions. No more COLAs, one paid holiday, no overtime after eight hours, and education benefits (paid tuition)

4. Job Guarantees. The UAW gained guarantees to keep plants open that were selected for closure as well as ideally keeping thousands of other jobs that might have been lost if the Big Three cannot
regain financial success

The UAW in past years has been credited with many other contract firsts, including paid health care, pensions, paid holidays, and job security provisions. With the new 2007-2011 agreement, the UAW and
Ford again provided a new direction for American labor with a four-year wage freeze and a new “two-tier” wage system that includes starting salaries of about half of current workers—in exchange for job
security. The 2011-2014 CBA included a $6,000 signing bonus and $3,700 in profit-sharing, but kept the two tier pay system.

In 2011, UAW locals and members were becoming angry over the concessions made in 2007. As Ford returned to profitability, and GM and Chrysler rebounded after receiving federal bailouts—which the
UAW supported—UAW sought to end the “two-tier” wage systems and was successful at the GM Lordstown, Ohio, plant, where the new Chevrolet Cruze is built and at Ford's Michigan plant, where the new
Ford Focus is built. Why did management agree to give up the two-tier>—Ford CEO Alan Mulally pointed out, “There are so many ways to create efficiencies without looking at wages!” Thus the future of
“two-tier” wage rates for UAW/Ford, GM, and Chrysler appears uncertain

Source: Adapted from Jere Downs, “New UAW Contracts May Have Wide Effect,” Louisville Courier Journal (December 16, 2007), pp. D1, 2; Joseph R. Szczesny, “UAW Anger at Concessions on the Rise,
Time (February 23, 2010); and Trademarkets (October 9, 2010). Available at www. Time.com. Accessed August 23, 2011
Labor and management meet across a negotiating table because the National Labor Relations Act requires that the parties bargain in good faith. The NLRA also provides that neither party has to agree to any
particular proposal as long as it continues to bargain in good faith. Thus, the act establishes the boundaries of the negotiation process but leaves the internal workings to the parties involved. No particular
negotiation model, strategies, or tactics are required by law.
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If no option is found for a particular issue, the brainstorming begins again. Step 5 includes the two sides in a joint session agreeing by consensus on the options that satisfy interests.48

The advantages of IBB compared with traditional negotiation methods may include the following: (1) By focusing on interests and not stating positions, negotiators will have improved communications and thus are
more likely to fully understand the underlying interests of the other party, allowing them to do most of their work in joint open sessions; (2) the joint development of options through brainstorming is more likely to
uncover additional ideas and thus superior solutions to problems; (3) traditional methods that focus on defending stated positions are more likely to break down because the parties become too invested in their
positions instead of trying to uncover new options; and (4) the focus on interests is more likely to cause the parties to explain the critical “why” behind an interest or proposal. Potential disadvantages of the IBB
method may include the following: (1) The method may use a great deal of time discussing interests and possible options when a mutual solution could be reached just as quickly using more traditional methods,

(2) 1BB negotiators may have difficulty transferring a proposed creative option into a practical, concrete solution; and (3) the standards suggested by IBB negotiators are often not precise, and are subjective, thus.
not easily agreed to by both parties 49
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Reaching Agreement

Point of Crisis

Finally, negotiators reach a decision. Once all the proposals and counterproposals have been presented, and both sides believe they can't give any more, the parties either reach an agreement on all issues or
stop talking. If agreement cannot be reached, this may be the point of crisis. Various techniques involving neutral third parties such as mediation and arbitration are available to bring the parties back to agreement
Job actions such as strikes and lockouts may be utilized, and although they receive a great deal of publicity, they are seldom used to resolve contract disputes. Noted mediator Ted Kheel refers to this crisis point in
negotiations as the crunch ©, or a point of no return that occurs when both sides realize that “some deadline will cause no decision to become the final decision.” Up to this point both parties may feel little
pressure to move significantly from their position. The crunch, however, is a signal that it is time for a decision to resolve the remaining issues o to declare an impasse. As an example, Kheel offers the tactic of
CIO founder John L. Lewis, who, when negotiating for the United Mine Workers, practiced a “no contract, no work” strategy, meaning that the termination date of the current contract would not be extended. Thus, if
anew contract was not reached by that date, the members would immediately strike. Then both sides felt “the crunch” to settle before the old contract expired—management wanted to avoid lost production and
workers, lost wages. Most UAW negotiations during the Lewis period reached a settlement before the termination of the old contract, but the others experienced a strike, as Lewis had promised.5!

The Closing Stage

Knowing that an agreement has been reached, the people involved become psychologically committed to the agreement and are often eager to move quickly to sign the papers, shake hands, exchange money for
goods, and so on. However, it is very likely that additional concessions will be made after the parties think they are done

Consider the quote often attributed to Yankee great Yogi Berra, “It ain’t over till its over?” If one party senses that the other party is overly anxious to close the deal, then they may try to extract last-minute
concessions. Patience at this point is critical. A negotiator must take time to finalize the deal, remembering that both sides want the agreement; not make last-minute concessions just to close the deal,
remembering that these concessions may be just as, or maybe more, valuable than any of the initial concessions. Also, consider that every once in a while, after months of fruitful talks, when ‘mutual gains” have
been achieved, one side or the other might reject a “win-win” deal at the last minute for no apparent reason. As one negotiator explained, it may simply be because of “the knucklehead theory”: The knuckleheads
fail to recognize and accept a good deal 52

If any last-minute concessions are requested (e.g., if the other side makes a last-minute demand such as, “I forgot one item that we can handle easily. ..."), consider one of three responses:53
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1. Silence At this stage of the negotiations, judicial use of silence is advisable. Say nothing; any response may be perceived as a sign of weakness. Continue to close the deal at hand with no changes

2. The Walkaway A skilled negotiator may be able to project a personal indiifference to settling that will concern the opposing side that has certainly become invested in reaching an agreement. This may be
the best time to suggest you can—and will—use the walkaway £ and retreat from the deal if the other side tries to extract a final concession

3. Reciprocate This response technique involves inducing the other party to change a position, by indicating that if he or she will change his or her position on an issue, you will reciprocate and make another
approximately equal concession. You should respond to their final demand for concessions by indicating your willingness to agree if they make a similar concession, and conclude the negotiations. Thus, “To
accept this last item of yours, we agree to a signing bonus of $100, if you decrease the final cost of the clothing allowance by $100

Of course, at the conclusion of a negotiation either party should not only be prepared to respond to last-minute demands by the other party, they might also consider making a demand, using the classic nickel-
and-diming © (Dtactic, also called ‘the nibble.” If a party believes the other side is too anxious to settle, before signing any papers they might insist on the addition of one small overlooked item—a "nickel or dime”
item, which might be one the other side can easily agree to, thereby increasing the value of the negotiated settlement. For example, the tactic is often used when buying a car when the car's price has been set by
the company and the salesperson has limited authority to alter it. However, the salesperson can usually provide something of value (e.g., next-day delivery, a higher price on a trade-in). If one misjudges the
situation, however, the nickel-and-dime item could become a deal breaker when the other party walks away, unless the nickel-and-dime request is quickly withdrawn.54

Nickel-and-diming tactic
Alast minute demand by one party made to take advantage of the other party when they are about to reach agreement.

Tentative Agreement

It is important to realize that all tentative agreements ( (TAs) reached by representatives of management and the union are just that: tentative. At this point, the union leadership holds informational meetings to
present the details of the tentative agreement to the members and to answer questions. Then, according to the rules of the union, the agreement must be ratified (receive a majority positive vote) by the members
of the union. If the union negotiators have done a good job determining the priorities of the members, informing them during the negotiation process, and estimating what they will or will not accept in a new
contract, then this step is routine. To show solidarity with their leadership, members usually accept the contract offered to them as the “last, best, and final” one. The ratification process involves a secret-ballot
process that can take several days to allow all members at all locations the opportunity to vote. The process can be complicated, however; for example, in 1996, the International Longshoreman’s and Warehouse
Union rules required a 60 percent majority of all voting members across the United States. The vote failed because the Los Angeles and San Francisco local union leaders led a successful campaign against the
proposed contract, and the 60 percent vote required was not reached. 55
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Tentative Agreement
In labor negotiations the agreements on issues reached at the table are only tentative agreements—that is subject to ratification by the bargaining unit members.

The degree of formality and detail required of a final agreement depends on the value, length of time, and past relationship of the parties involved. However, this often requires that the individual and packages of
articles and provisions that have been agreed to, signed-off on, and thus taken off the table over several weeks or months must now be carefully combined into one document: the final agreement. As explained in
Chapter 10 D, a written agreement is required by the National Labor Relations Act, but even if it wasn't it would be advisable because it serves three purposes:

1. Communication. People often hear what they want to hear, they don't listen carefully to details, or their memories of verbal agreements fade quickly. A written agreement can eliminate many of these
problems.

2. Commitment. Reducing an agreement to writing often causes the parties to commit themselves to the agreement. Just seeing the terms in “black and white” can cause one to understand issues better than
just hearing them. If a union steward or supervisor doubts what the correct grievance step is, showing them the contract language signed by both parties can quickly increase their commitment

3. Contract. Putting the many individual agreements made on issues during negotiations into one written, signed, and dated document creates an enforceable agreement. The final document will be referred
to daily as issues arise during the term of the new agreement and what was said at the table, intended, or even signed off on by both parties may not be remembered

With a written, signed, and dated document in hand, the parties involved can feel confident their negotiating produced an agreement that achieves gains for both sides. In addition, they have a document that can
be referred to by the many people involved in administering the agreement. A typical management policy is not to implement the new wage or other economic changes until the new agreement has been signed by
both parties to avoid any possible disagreements.

The party who drafts the document should reflect the actual agreements made at the table, all of them. The nondrafting party should read the document carefully to verify that the language being used is clear and
represents the understanding of the parties. This usually entails reviewing notes and signed provisions from the negotiations and making sure they and the written document are consistent. Finally, if “boilerplate” or
standard contract terms have been included, even though those items were not actually discussed or agreed to, they should be reviewed to make sure these standard terms do not adversely affect the deal that
was made. Often, the inclusion of such terms in the final agreement will cause the parties to discuss those details, which could help avoid problems in the future.




image61.png
Summary

The core of collective bargaining guaranteed by the National Labor Relations Act is the actual negotiations of an agreement. Before they begin, negotiators for both management and labor should identify and weigh
the critical elements of any negotiation: information, time, and power. The most important single piece of information in a negotiation is the BATNA or WATNA—best or worst altemative to a negotiated settlement
Understanding both one’s own and the other party may provide bargaining power in the negotiations. Negotiators should also understand that some actions that occur during bargaining might be considered unethical
in another context, but are not always so considered in labor negotiations. Before negotiating critical economic issues, a negotiator often decides three critical values; opening offer, desired outcome, and reservation
point (maximum or minimum acceptable value to guide their actions during bargaining

Collective bargaining generally involves one of two strategic approaches: distributive or integrative. Factors to be considered when deciding which approach will work include the specific issues to be negotiated, the
people involved, and the general context of the negotiations.

Distributive bargaining, in general, is a negotiation method in which two parties strive to divide a fixed pool of resources, such as money, each trying to maximize its share of the distribution. It is called a “fixed-pie” or
“zero-sum” process because the other party loses the amount gained by one party. In distributive bargaining, the parties often view each other as adversaries, try to maximize their self-interest or grab a larger “share
of the pie,” and are mostly concerned about the current negotiation, not future relationships. In collective bargaining the distributive strategy means that the parties seek to maximize their gain on each and every
issue, and thus generally do not consider making logical trade-offs or finding possible compatible interests. If one side decides to only use the distributive approach, the other side usually has no choice but to also
use distributive bargaining

Integrative bargaining is a more cooperative approach to negotiation. It is often referred to as a “win-win,” “mutual-gains,” or “integrative’ approach. The integrative approach, unlike distributive bargaining, involves
seeking compatible issues by moving beyond stated positions or demands and instead discussing underlying interests to reach an agreement, and searching for mutually acceptable options and logical trade-offs.
Negotiators generally strive to develop proposals that meet some interests of both sides because as Ted Kheel stated in the chapter-opening quote—unless both sides can receive something more than what the
status quo provides, there is nothing for them to negotiatel




image62.png
Case Studies Case Study 5-1 Good-Faith Negotiations

The Company owns and operates a nursing home for the elderly at its facility in Los Angeles, California. Jeoung Lee (J. Lee) is president of the Company. Although the Company is a corporation, witnesses spoke
of J. Lee as the “owner.” The Company and the Union were parties to one collective bargaining agreement that expired on June 30. The Company and the Union conducted six negotiating sessions over the terms,
of a new agreement. The Union was represented by Estrada and the Company by Yokoyama and Jarvis, neither of whom had previously negotiated a collective bargaining agreement for the Company. According

to Jarvis, prior to commencement of negotiations, J. Lee, who speaks broken English, met with him and Yokoyama. She told them to go to the negotiating meetings and bring back information. Yokoyama testified

that his role was to represent J. Lee at negotiations, to give information requested by the Union during negofiations, and to collect any information or agreement and present it to J. Lee

According to the Union, Jarvis told the negotiating group that Yokoyama had the authority to negotiate and that J. Lee had empowered Yokoyama with the authority to reach final agreement for the Company. The
Union denied there was any discussion that a final agreement would need to be approved by J. Lee.

Yokoyama, testifying for the Company, said that Estrada asked at each negotiation session why J. Lee was not present, and they answered that she was extremely busy and could not attend but that J. Lee would
be the final person to approve any contract

The last negotiations lasted eight to nine hours and, with a federal mediator’s help, the parties reached a final agreement. The parties initialed a six-page document entitled “Tentative Agreement, Summary of the
Agreement,” which included an appendix of wage rates effective July 1. According to the Union, the parties discussed the fact that the bargaining unit employees needed to vote on the provisions before the
-agreement could be considered final but there was no discussion about J. Lee or anyone else in management having to approve any agreement.

According to Yokoyama and Jarvis, after the parties reached a tentative agreement, the Union asked if the Company was going to sign the contract. Yokoyama told them that he could not sign the contract without
J. Lee signing the contract, that she would be the final person to approve the contract. Yokoyama testified that he reminded the Union he would initial each point, but the final approval would have to be made by J.
Lee and then the Union asked, “When is J. Lee going to look at this?” One union bargaining team member confirmed that the Company’s representatives said they would have to show J. Lee the agreement

Yokoyama personally left the draft agreement in J. Lee's office in her absence and also gave a copy to the payroll office, explaining that it was a tentative agreement. On July 1, the Company implemented the
wage provisions set forth in the tentative agreement. In early August, upon her return from Korea, J. Lee told Yokoyama that she did not approve of the wage increases and that she wanted to change wages back
to what they were prior to July 1. J. Lee then held a meeting with employees and told them that the increases were not part of the agreement, that the increase was too costly, and nobody had told her that they
had signed a contract on her behalf. Without notifying the Union, the Company rescinded the wage increases.
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The Union filed an unfair labor practice for refusing to sign the negotiated agreement and for not notifying the union that the wage increase was being rescinded. The Union pointed out that the duty to bargain
carries an obligation to appoint a negotiator with genuine authority to carry on meaningful bargaining on key issues. And while an employer is not required to appoint an individual possessing final authority to enter
into an agreement, the law is clear that an agent assigned to negotiate a collective bargaining agreement is clothed with apparent authority to bind the principal unless notice is given to the contrary. Therefore, if
the agent does not have authority to bind his principal, notice of that must be clearly and unambiguously given. If an employer's agent does not clearly communicate the existing condition precedent of his
principal's approval of any agreement, the refusal to sign the agreement is unlawful. The Union testified that Yokoyama and Jarvis repeatedly said they could negotiate on behalf of the Company. There was no
“clear or unambiguous” notice that the agreement reached at the bargaining table would have to be approved by J. Lee. Therefore, refusing to sign the agreement was an unfair labor practice

The Union also objected to J. Lee's failure to notify the union that the wage increase was being rescinded. It is an unfair labor practice to change benefits without notice to the union and an opportunity to negotiate
the change

The Company responded on the bargaining in bad faith claim that if negotiators on the other side are apprised in advance of a requirement that any final and binding agreement is dependent on approval by the
employer and that the agreement fashioned by the parties is only a tentative one, then either party has the right to reject it after presentation to its principal. So the issue in this case is what authority Yokoyama
and/or Jarvis possessed to bind the Company by their negotiations and whether they conveyed to the Union that J. Lee’s approval was a condition precedent to any final and binding collective bargaining
agreement. The Company further argued that in spite of the conflicting testimony as to what was said at the negotiation sessions, the circumstances of the negotiations support a conclusion that not only did
Yokoyama communicate the necessity of preapproval by J. Lee but also that the Union understood that to be the case. Both Jarvis and Yokoyama were inexperienced in labor negotiations and therefore it was
unlikely that they would be given carte blanche to bind the Company. The Union admitted that in responding to wage and benefit proposals, Yokoyama referred to J. Lee’s opinion on the subject and at one point,
the Union negotiator demanded that J. Lee be present at negotiations. The persistent urging to have J. Lee present suggests that the Union was aware that J. Lee's approval of contract terms was necessary. Al
the testimony agreed that the Company representatives only claimed the authority to “negotiate” or “bargain.” The authority to negotiate is not intrinsically equivalent to the authority to reach final agreement.
Finally, the document initialed on the last day of negotiations specifically stated it to be a tentative agreement

On the issue of an unfair labor practice for failing to notify the Union of the Company’s decision to rescind the wage increase, the Company argued that because the wage increase had not been agreed to and was
simply an error, it was not a benefit. There is no requirement to meet with or negotiate with the Union on correcting a mere bookkeeping error.

Source: Adapted from JPH Management, 169 LRRM 1001 (NLRB 2001)
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Questions

1. Do you believe the company was or was not bound to sign the agreement? Explain
2. Explain why it might be an unfair labor practice for the company to rescind the pay raise without first meeting with the Union.
3. Itis not an unfair labor practice for an employer to send negotiators to the bargaining table without the authority to give final approval to the negotiated terms, but s it a good or a bad idea? Explain.

Case Study 5-2 Selection of Bargaining Team Members

The Company is an information services company providing a wide range of services to other companies throughout the United States. One of the specific services the Company provides is a call-in employee
assistance program by which employees of its clients may obtain advice and referrals related to financial and/or legal matters, substance abuse programs, and mental health assistance. The Company’s call-in
center is staffed 24 hours a day, 7 days a week, and 365 days a year exclusively by the bargaining unit employees

The Union and Company commenced negoiations toward a first collective bargaining agreement for the employees, and one of the first topics discussed was accounting for time spent by employee-members of
the Union’s negotiating team attending negotiations. The Union requested that the six employee-members of its negotiating committee be allowed to take leave without pay to attend bargaining sessions, and the
Union would compensate those members directly or reimburse the Company if the Company paid the employees through the payroll system. The Company, however, insisted that absences incurred by employees
while attending contract negotiations be charged against the employees’ PDO (personal day off) accounts, in full-day segments, in the same manner as any other personal leave taken. The Company’s written
leave policy provides for PDO as paid time off to be used for absences such as leisure, personal business, and short-term personal or family illness. PDO is accrued based on length of company service and is
operated on a “no fault” type arrangement where employees can take PDO for any or no reason. The Company also has a “Personal Leave of Absence Policy,” the stated intent of which is to recognize reasonable
requests for unpaid leave providing the requests will not impact normal business operations. Otherwise, the Company does not give unpaid time off for personal reasons under any circumstances and would not
treat employee negotiators any differently. The Company explained that because of scheduling concerns regarding the call-in center, it was unwilling to permit employees on the negotiating committee to simply
take unpaid leave in lieu of PDO, and that the efficient operation of its call-in center depended, for the most part, on dependable staffing.

The Union continued to seek to have its employee negotiators be permitted to take leave without pay for time spent participating in negotiations. The Union also proposed meeting outside normal work times, but
the Company refused to set any night or weekend bargaining times. The Union argues it is the Company’s position that it would be unreasonable to ask its managers to devote their nights and weekends to
negotiations. The Union notes the Company had three valid options it could have taken consistent with applicable case law, namely: (1) it could have paid employee-negotiators to attend negotiations with no loss
of PDO; (2) it could have granted unpaid leave to employee-negotiators to attend bargaining; or (3) it could have agreed to meet after hours for negotiations.

The Union charged the Company with an unfair labor practice for refusing to meet with the union representatives outside working hours and by simultaneously refusing to allow members of the bargaining
committee leave without pay to participate in negotiations.
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The Union argues that the Company has unlawfully interfered in the selection of Union’s bargaining representatives by only bargaining during the working day and forbidding employees from taking unpaid time to
participate in negotiations. According to the Union, the Company advanced no extraordinary circumstances to support its insistence on charging employees PDO, nor for its unreasonable refusal to meet after
hours for negotiations. The Union argues that the absence of the six (or less) employee-negotiators from work to attend bargaining did and will not unduly disrupt the Company’s scheduling because the employee-
negotiators involved come from different work groups in a workforce of approximately 130. The Union asserts meeting on weekends could have eliminated this concer of the Company altogether. Furthermore, the
Company’s reliance on its past practice with respect to its PDO policy is invalid because there has never been a union at the Company prior to this time, so there could not have been any past practice with regard
to the type of leave that would be appropriate to cover employee absences for the purpose of participating in collective bargaining

The Company contends it has consistently applied its PDO policy in a lawful manner when dealing with employee absences from work including its requirement that employee-members of the Union’s negotiating
committee be charged PDO for the time they spend at negotiations. The Company points out that because employers are not required to pay employees for time spent attending negotiations, there is no
meaningful distinction between that and its practice of paying its employees for time spent at negotiations but then deducting PDO for such time. The Company further notes that an employer is free to insist that
negotiations take place during business or evening hours so long as it does not interfere with a union’s ability to designate its employee negotiating representatives. The Company argues it has in no way interfered
with the Union’s right to designate its representatives by application of its PDO policy to the employee-members of the Union’s negotiating committee. The Company strongly asserts it has never, by any of its
actions, attempted to dictate or control which employees the Union chooses to bring to the bargaining table. The Company notes it has agreed to grant negotiating representatives of employees as much leave with
pay as needed to attend negotiations, but that it merely requires the leave be charged against the employee representative’s PDO account in the same manner that other employee nonbusiness time off from work
is charged. In addition, the Company has placed no limitations on the ability of employee representatives to trade shifts with coworkers to attend contract negotiations.

The Company agrees that if an employer insists on bargaining during working hours it cannot simultaneously refuse employees time off to attend negotiations; however an employer is not required to grant unpaid
time off to avoid violating the act. The Company has never denied any employee-member of the Union’s bargaining committee time off for negotiations

The Company contends the Union's allegation that it has refused to meet at times when employee-members of the Union's bargaining committee are not scheduled to work is false as a factual matter. The
bargaining committee consists of employees who work all three shifts at the Company; thus, there is no time during which all of the Union’s employee representatives are available to attend negotiations during

nonworking times. And the Company argues charging PDO for negotiations is necessary to ensure staffing levels remain predictable and not create unnecessary staffing problems for the Company.

‘Source: Adapted from Ceridian Corp. and Sence Empicyees Infematonsl Union Local 113, 343 NLRE No. 70 2009
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Questions

1. Do you think that the Company’s insistence on treating the employee-members of the bargaining team the same as all other employees requesting unpaid time off was just a bargaining tactic? Explain
2. Explain how using the categorization method of integrative bargaining might have helped these parties in their negotiations.
3. Identify the “positions” and “interests” of both parties on the use of PDO for employee- members of the bargaining team attending negotiations
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Over the years, the labor-management bargaining process has largely changed from an adversarial confrontation between the forces of “capital” and “worker” into a stylized ritual between the representatives of
management and labor in which, more often than not, both parties come to the bargaining table with realistic expectations, and the understanding that their own interests are interdependent with the interests of the

other party.

Whether or not that observation is correct, collective bargaining has certainly changed from mere confrontation to a process by which labor and management sincerely attempt to address conflicting interests.
Respect for the process, however, does not change the fact that the collective bargaining process is adversarial, and it involves conflict resolution and compromise. The parties interact on the issues using
whatever advantage they have to achieve their goals. The key to successful bargaining lies in flexibility, understanding the interests of both parties, and using the process

In this chapter we discuss the major bargaining models of distributive and integrative bargaining and the types of strategies and tactics employed at the negofiation table. Although examined here in the field of
labor relations, these models, strategies, and tactics are commonly used by negotiators in many business, professional, and personal bargaining situations.
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Key Terms and Concepts
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Review Questions

SoENO A BN~

What are the three key elements to a negotiation situation that should be evaluated before bargaining begins? Why is each a key to the process?

How might negotiators use timing to their advantage in a negotiation?

Define BATNA. How can one use a strong BATNA during negotiations?

Which of the ethical and unethical tactics in Figure 5-113 do you disagree with, and why?

Describe in general the distributive and integrative bargaining approaches. How do these methods differ? When would a negotiator likely choose each?

What are the three values one should decide before negotiating an economic issue such as wage rates?

List and explain each of the norms a negotiator might use to justify an offer. Which do you believe would be the most useful in negotiations? Why?

Instead of rejecting a proposal, what are three general reframing questions one might use as a response?

Why do you believe the categorization method of integrative bargaining might help two sides reach agreement on a new contract more easily than the distributive approach?
Give an example that clearly illustrates the difference between positions and interests. Why is the difference important to interest-based bargaining?
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J_YES You be the Arbitrator Negotiations

CBA Article XXXIV, Section 20

Should either party desire to discontinue or modify the existing agreement upon any termination date, at least thirty (30) days prior written notice of such intent must be given to the other party hereto. In the event of notice of
cancellation or modification of the agreements, it shall be the duty of the parties to meet in conference not less than ten(10) days prior to the expiration date of said agreement for the purpose of negotiating new or modified agreements.

Itis further agreed that proposed changes or new agreements shall be presented not later than the first day of the conference by the party serving notice.

Facts

The parties were signatories to a collective bargaining agreement ending June 15, 2009. Faced with labor costs $10 an hour over its major competitors in the flat glass market, the Company wished to modify the
collective bargaining agreement and engage in concessionary bargaining. The Company sent a letter, dated April 22, 2009, to the Union stating that the Company intended to open negotiations for the existing
labor agreement and suggested that the parties begin negotiations on June 1, 2009. At approximately the same time as the letter was sent, the Company’s chief negotiator telephoned the Union’s chief negotiator
and requested a meeting. The meeting took place on May 14, 2009. Two Company officials accompanied the Company’s negotiator; the Union’s negotiator was the sole Union representative. The Company's
negotiator stated the purpose for the meeting was to update the Union regarding the economic state of the Company’s plant. He explained that the Company’s competitors had labor costs of $22 and $26, while the
Company carried labor costs of $37. He explained that labor costs had to be brought below $27 if the Company was to remain viable. He referenced negotiations concluded at a sister plant in Fresno, California,
where a two-tiered wage system had been introduced. The Company’s negotiator indicated that the Company intended to introduce at the upcoming negotiations the two-tiered wage system and that they hoped to
buyout some current employees and that new hires would be placed on the second [lower] tier of the two-tier system

At the meeting, the Union negotiator requested that the Fresno settlement be given to him and that the Company provide “blended” labor costs for the proposed two-tiered wage system. The Company provided
the Union with the information requested
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Negotiations between the parties began on June 1, 2009. The Company negotiator made an opening statement in which he stressed the flat glass market was depressed, that the Company’s competitive
advantages had eroded, and that the Company needed to get labor costs down to $27. He also stressed the need for the Company to obtain a two-tier wage system. Thereafter, he announced that he was
prepared to present “noneconomic” proposals. Those proposals also indicated a reference to a revised two-tier wage system and overtime. The explanation of the proposals consumed the bulk of the day and the
session effectively ended at 4:00 p.m. At that point, the Company’s negotiator indicated that he may have one more noneconomic proposal. When asked what time the proposal would be ready, he replied that he
could be ready at approximately 4:30 p.m. The Union did not wait to hear the proposal. There were no Union bargaining proposals made on June 1, 2009.

The parties met the next day, June 2, 2009, at which time the Union agreed to the noneconomic proposals offered by the Company the day before. However, the Union negotiator indicated that pursuant to Article
XXXIV of the current contract, the Union was not obligated to bargain regarding proposals which followed the first day of bargaining, that is, June 1, 2009. The Company negotiator disagreed and presented the
‘economic proposals that included a two-tier wage system. When the Union refused to bargain, the Company took the issue to arbitration.

Position of the Parties

The Union argued that Article XXXIV, Section 7, is clear and unambiguous. The provision mandates that a party serving notice of its desire to modify the contract must provide the other side with its specific
proposed modifications to the contract by the end of the first day of formal bargaining. It was further argued by the Union that the term “proposed changes” unambiguously refers to specific proposed modifications.
to the contract. A proposed change means an offer by one person to another of terms and conditions with respect to some work or undertaking and the acceptance thereof will make a contract between them. The
wording of Article XXXIV, Section 7 (3, clearly requires the party serving notice of its desire to modify or terminate the agreement “shall present” its proposed changes. The word “shall’ is a mandatory one and
does not give the moving party in negotiations leave to delay the presentation of its proposals. The Company presented its specific noneconomic proposals on June 1, 2009, but failed to present any specific
economic proposals until the second and third days of bargaining. The overviews of thoughts regarding negotiations during the May 14, 2009, preliminary meeting, and the opening statement on June 1st were not
sufficiently specific or sufficiently tied to the language of the agreement to meet the requirement of Article XXXIV.

The Company argued that the unmistakable intent of Article XXXIV, Section 7@, was to preclude late introduction of new bargaining topics. It points out that the language in question requires the party wishing to
amend the agreement to provide 30 days’ notice to the other side and directs that the parties “shall . . . meet in conference” at least ten days before the contract's expiration in order to negotiate changes or a new
agreement. The Union’s position focuses on the next sentence which states that the party giving notice shall present “proposed changes or new agreements . . . not later than the first day of conference.” The
Company asserts that these words do not require that proposed changes or new agreements either be in writing or be presented with a parti-cular level of specificity. It maintains the word “conference” to mean
formal table bargaining. As the language refers to presenting proposed changes or agreements “not later than the first day of conference,” it clearly contemplates that presentation may be made before the first day
of conference. Because the Company informed the Union’s chief negotiator on May 14 and at the beginning of June 1 negotiating session that it would be proposing to reduce its labor costs from $37 to $27 per
hour and that it would need a two-tier wage system that would apply to new hires to do that, the Union could not say that it was surprised regarding the Company’s economic proposals.
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Questions

1. As arbitrator, what would be your award and opinion in this arbitration?
2. Identify the key, relevant section(s), phrases or words of the collective bargaining agreement (CBA), and explain why they were critical in making your decision.
3. What actions might the employer and/or the union have taken to avoid this conflict?

Source: PPG Industries, Mt. Zion, lllinois and United Steelworkers of America Local 193-G, 127 LA 174 (2009).
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Negotiating Sessions: “At the Table”

When two parties sit down at the bargaining table, the exact process they choose to follow depends on their past history together and their individual skills and negotiating styles. Although no two labor—
management negotiations follow the exact same steps, Figure 5-1 3 describes the bargaining process generally used during collective bargaining, followed by a brief explanation of these steps. The negotiation
concepts listed in each step are discussed throughout the chapter. The chapter also presents the two major bargaining models and tactics that are commonly used “at the table” by negotiators. First, distributive
bargaining, which is the traditional and primarily adversarial approach, is explained. Then a more collaborative approach, generally called integrative bargaining, is discussed.

Opening Session

In the opening session of most negotiations, time is devoted to establishing the details of the negotiation process. The parties begin with introductions of the negotiating team members and exchanging lists with

the names and contact information of team members. Neither side may dictate

1. The Opening Statement
A. Describe the “Big Picture” of the negotiation situation. The past relationship between the parties, current issues to be presented during negotiations, as well as the major external factors and the

concerns of both parties may be discussed.
B. Suggest Ground Rules that will facilitate the process (start with the 5 Ws: Who speaks for each party; Where will negotiations take place; When will sessions begin and for how long; What form of

agreement is acceptable; How will formal proposals be made and agreed upon)
C. List the “Key Issues” that must be resolved to reach a settlement and ask for a list of the other party's key issues. These issues are often economic in nature and thus involve wages, benefits, or

costs. However other noneconomic issues such as seniority, grievance handiing, or subcontracting might also be a key issue in a particular negotiation

2. The First Negotiation Session: Presenting the Proposals
A Ask the other party to present its proposals first. Listen intently to determine its true, genuine interests on issues which underlie its opening positions on those issues.

B. Utilize “active listening” tactics as the other party presents its case; acknowledge what he or she is saying with reflective statements, and open-ended questions such as “Why ...” to better
understand the other party's interests.
C. Where possible, identify common interests which might easily be resolved.

3. Negotiate Minor Issues First
A. Identify the minor issues that should be easier to resolve and try to build momentum. Suggest logical “trade-offs” or packages of issues that provide some gains for both sides.

B. Include “throwaways” in your list of issues to build momentum and provide you leverage to make trade-off for issues of greater value.
C. Frequently mention that both sides need to satisfy some interests and realize mutual gains to reach an agreement. Ask the other party to brainstorm new options together.
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4. Negotiate “Key Issues”
A. With “Key issues,” of economic value such as wages or health care, frame each proposal with persuasive arguments and use relative norms when appropriate
B. When a distributive process is utilized, make the first offer to anchor the negotiation, or let the other party make the first offer to enable you to respond with an offer to create a favorable settlement
range.
C. Once the settlement range for an issue is established, make small incremental concessions that lead to your desired settlement value.
D. Only make large concessions if matched by the other party. Try to never counter your own proposal
5. Responding to Proposals
A. Always take time to evaluate a proposal, rejecting immediately may signify a lack of sincerity on your part
B. When rejecting a proposal explain why it does not meet your interests.
C. If ime is available ask to suspend the negotiation to research data or information which may support your interests or question the other party's interests, or clarify a fact in dispute.
D. Caucus often to re-think your interests, evaluate the other party's proposal, or simply “regroup” your team. Never allow team members to express conflicting views at the table.
E. Avoid possible impasse, by suggesting that issues which appear to defy resolution be placed on the “back burner” until the end of negotiations
6. The Closing Stage
A To facilitate the closing, in the Ground Rules provide that issues agreed to during negotiations be “signed-off, dated” and removed from the table for further discussion
B. Awritten, signed, and dated agreement or contract s standard in collective bargaining negotiations. One party can offer to prepare the first draft of all the signed-off and agreed provisions, and the
other party then proofreads the draft.
C. Expect many of the “Key Issues” to be settled at the end, in the last 10 percent of negotiations, that is the normal process.
D. When it appears a deal is close, expect the other party to try a “Nickel & Dime” tactic to close the deal. Be prepared to “walk away” rather than make a last minute major concession just to achieve
“the over factor”—desire to get the process over with. After all issues are agreed upon, the union will offer it to its membership

Figure 5-1
AModel for Negotiating Sessions
Seure: Courtes of Lo Mantis,fommer it of medaton servces, and Conito Senice,  Helpu Model for Negottins” manuscre 2009, Usd

the membership of the other’s negotiating team, but rules may be established as to how many members are allowed on each side and as to their official roles, such as spokesperson, recording secretary, and
doorkeeper, who makes sure only authorized persons attend the negotiations. Negotiating teams may be kept as small as possible to allow for productive discussion. Each side must have a designated leader who
makes commitments for the respective parties. Traditionally, union negotiating teams can only agree to propose the contract to the membership for acceptance. Final approval generally depends on a secret-ballot
vote of the members, depending on the rules of the union.




