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Community of Interest

The community-of-interest doctrine  [Dattempts to quantify, by means of descriptive criteria, when workers should feel that their individual interests are so similar that collective bargaining will be fruitful. The
board has at various times enumerated these criteria: similarity of job functions and earnings, in benefits received or hours worked, and/or in job training o skills required; a high degree of contact and interchange
among the employees; and/or geographic proximity and common supervision.5 All these factors can indicate a common interest or interests that, coupled with the other listed criteria, establish an appropriate unit

Community of interest
Criteria used by the NLRB to evaluate a group of employees and determine whether they constitute an appropriate bargaining unit, including; similarity of jobs, and wages & benefits;
degree of contact and proximity; and common supervision.

The NLRB's decisions in this area are subject to change, however. For example, in a 2000 decision, the NRLB ruled that a group of temporary employees at 1. S. Sturgis, Inc. showed “a sufficient community of
interest’ with permanent employees to be added to the bargaining unit.8 The “temporary employees” were subject to the same supervision, worked the same hours, and performed the same work side by side with
the permanent workers who were part of a bargaining unit. This ruling reversed a 1990 NLRB ruling and was widely touted as giving about 5.7 million temporary employees collective bargaining rights for the first
time 7 In 2004, the NLRB reversed its decision in M. S. Sturgis in Oakwood Care Center and ruled that full-time employees of one employer could not be in the same bargaining unit as employees who were jointly
employed (i e., as temporary employees with  joint but separate employer). Oakwood, a long-term residential care facility, had its own employees, and it used a temporary service for additional employees. All the
employees were supervised and disciplined by Oakwood supervisors, and Oakwood and the temporary service jointly determined the pay and benefits of the temporary employees. The NLRB acknowledged that
under the Sturgis case, the temporary employees would have been a part of the bargaining unit. In overruling Sturgis, the NLRB, in a 3-2 opinion, stated that grouping employees of different employers into the
same bargaining unit violates the act's purpose of protecting employee rights by subjecting the employees to fragmented bargaining and inherently conflicting interests.®

History of Bargaining

If & bargaining unit and a particular employer have a history of bargaining, the board will recognize the appropriateness of the unit, in the absence of compelling reasons to the contrary, to ensure the employees’
fight of self-organization and most importantly to provide a climate of stable labor relations. History of bargaining usually becomes a question when the board receives a request for decertification to allow for
smaller or different bargaining units or when a new class of employer has come under the board's jurisdiction, such as when the National Labor Relations Act was extended to the health care industry. Although the
board favorably considers prior bargaining relationships, such histories are not absolute. The board has disregarded history of bargaining in several cases when that history contravened the board's policy of mixing
clerical and production and maintenance personnel, when it was based on oral contracts, and when it reflected racial or sexual discrimination.®
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Employee Wishes

The Globe doctrine O established the NLRB policy to give weight to employee wishes when determining an appropriate bargaining unit.1° Although the board cannot delegate the selection of a bargaining unit to
employees, it may use the election process as a way to consult employees. In the Globe case, the board provided for special balloting to determine the representation wishes of the employees. The situation
involved both a small craft unit and a large industry unit, and both could be appropriate. By permitting the employees in the smaller unit to indicate their preference, the board was able to decide whether to leave
the craft group in the smaller bargaining unit or to combine it with the larger group.! Such consuttation is especially helpful if two or more bargaining units are considered about equally appropriate by the board’s

otherwise objective standards.

Globe doctrine
The policy set by the NLRB to help it determine the representation wishes of employees when establishing an appropriate bargaining unit. The board may use the secret ballot election

process as a means of giving weight to the desires of a group of employees, such as a smaller craft group within a larger industrial group.

Employee Unionization

The NLRB considers the extent of unionization by a bargaining unit as one factor in unit determination but not as a controlling factor. The question is still one of appropriateness and not of whether the wishes of a
union can be honored. If the bargaining unit is otherwise appropriate, prior unionization can be considered to indicate employee wishes.

The Unit and Employer Organizational Structure

As discussed earlier, the considerations used to determine appropriateness are not legally binding formulas but an exercise in rational examination of the facts of an individual case. The NLRB recognized this
distinction from its earliest decision. In Bendix Products Corporation, the board stated, “The designation of a unit appropriate for the purposes of collective bargaining must be confined to evidence and
circumstances peculiar to the individual case ”12 Under such a philosophy, an employer may, because of its relationship to branch offices or particular reporting policies, make an otherwise inappropriate unit

appropriate for its employees. Thus in some cases the organizational structure and geographic locations may affect the decision on the bargaining unit. The board must examine, in some cases, the internal

operations of a company to ascertain those peculiarities.
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Public Interest

One consideration added by the courts for review by the board is the public interest. Without much guidance provided by the courts, the board is to ascertain when its decision will serve the public interest. In
making this determination, the NLRB must not be affected by the desires of the parties involved.13

Accretion

When new employees or positions are added by an employer, accretion ( allows the NLRB to consider adding the new groups of employees directly to existing units if their work satisfies the same criteria as the
original unit, that is, community of interests, bargaining history, interchange of employees, geographic proximity, common supervision, and union wishes. However, such a determination is not automatic. If the new
class of employees retains a separate identity, perhaps by virtue of its newness, it can be determined an additional appropriate unit. Accretion usually occurs when an employer expands operations, builds a new
facility, or merges with another employer. It is often to the advantage of the union to have an accretion since it adds more employees to the bargaining unit.* Accretion offers the board a conflicting choice. Adding
new employees to an established union preserves the stability so important under the act, but squeezing in new employees, under perhaps narrow similarities, constricts the employees’ freedom of choice

Accretion
The practice of allowing the addition of new employees and jobs to existing bargaining units provided their work satisfies the same criteria of the original unit.

For example, in 2009 the NLRB ruled that baristas working at a Starbucks franchise in a Hilton hotel restaurant should be a separate bargaining unit, and not accreted to the existing restaurant employees unit. The
board found there was not sufficient community of interest between the Starbucks and hotel employees because there was no common supervision, no regular contact, and a lack of integration of work with the
hotel restaurant workers. Starbucks exercised significant control over its own operation, including service rules, food supplies, and training of employees. In addition to specialized coffee drinks, Starbucks
-employees sold merchandise while other hotel employees did not. The hotel employees’ handbook, however, did cover the baristas as well as other employees in the bargaining unit and hotel management hired

all the employees. UNITE HERE, the union that represents the other hotel employees, had requested that the baristas be accreted; the hotel, however, opposed the accretion. 'S
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Stipulated Units

The board’s authority to determine an appropriate unit is not without limitations. A company and a union may stipulate to the board what they consider an appropriate unit. The courts have said that the board may
not alter the bargaining unit in such cases. However, a stipulated unit may not violate principles in the National Labor Relations Act or established board policy, for example, by including supervisors. 18

Supervisors

Supervisors, by the nature of their work, generally are considered management under the NLRA and thus excluded from any bargaining unit—or from the collective bargaining
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The NLRB in a 2009 case decided that Starbucks employees working inside the Hilton Milwaukee City Center should not be accreted to an existing restaurant bargaining unit, but instead should have their own
bargaining unit

Source: Gety Images.

rights granted under the act. As the workplace has become more complex and jobs more varied, the exact definition of a “supervisor’ under the NLRA has become an issue debated in the U.S. Congress and by
labor experts. The National Labor Relations Act defines a supervisor as “someone using independent judgment to assign and direct the work of other employees in the interest of the employer.”

In 2007, the Re-employment of Skilled and Professional Employees and Construction Tradeworkers (RESPECT) Act was filed in Congress to amend the NLRB definition of supervisors. The bill would delete the
words “assign” and “responsibility to direct’ from the definition and would require that employees must be in a supervisory role for at least 50 percent of their work time to be classified as a supervisor under the
NLRA. Supporters of the RESPECT Act believe that employees, including team leaders, contraction foremen, and nurses, are not primarily management and should have collective bargaining rights. Opponents
believe the bill would make a significant change from the past 60 years 17

The lines drawn by court rulings and board interpretations are never exact. In National Labor Relations Board v. Yeshiva University, it was determined that the faculty members were managerial employees
because of their input into the academic product of the university. As managerial instead of professional employees, they did not come under the protection of the National Labor Relations Act and could therefore
not be recognized. Such a determination has a negative effect on unionization in the academic sector.™® In 2004, the NLRB ruled that graduate teaching assistants are students and thus have no right to organize.
This ruling overtumed a 2000 NLRB decision that required New York University to recognize a graduate teaching assistants union. The 2000 NLRB ruling sparked a wave of union organizing efforts on private
university campuses across the Northeast, including Brown, Columbia, Temple, Harvard, Comell, Tufts, and the University of Pennsylvania: 24 campuses altogether with over 40,000 teaching and researching
assistants represented by unions. Then, in 2004, a new NLRB “loaded with Bush appointees reversed the 2000 ruling."1?

Types of Units

Certain types of units have evolved within the established principles of appropriateness. The act tself lists employer units, craft units, plant units, or their subdivisions
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Craft Units

Workers whose jobs primarily require a recognized skill, such as electricians, machinists, and plumbers may compose a craft unitiD . Recognition questions for craft units usually come before the board when a
group of craft employees wants to break away from an existing industrial union which included many different skills job functions—this action is called craft severance. Congress has established the policy that the
board cannot determine a craft unit inappropriate on the grounds that a different unit has been established by prior board determination, unless the majority of the employees in the craft unit vote against separate
representation. Despite this legislative policy, the NLRB has severely limited craft severance elections through a number of decisions. Under the National Tube doctrine,20 the board identified certain industries
whose operations were so integrated that craft workers could not be taken from the unit without affecting the stability of labor relations. And in the Mallinckrodt Chemical Works decision, the board outiined the
criteria it would use to allow craft severance; the application of these standards has greatly reduced incidents of craft severance.!

Craft unit
Abargaining unit composed exclusively of workers with a specific and recognized skill, such as electricians or plumbers.

The NLRB requires that the craft group be distinct from others in the unit by virtue of the skilled, nonrepetitive nature of its work. The board examines the extent to which the group has retained its identity or, as the
alternative, actually participated in the affairs of the larger unit. The impact of separating the craft unit from the whole is also a factor in the board’s determination. Consideration of the particular bargaining history of
the larger unit, as well as the history of collective bargaining in the industry as a whole, must be part of the board's deliberations. In some instances, the NLRB decision is influenced by the degree to which the craft
work is integrated with the unskilled work and therefore essential to the production process. Finally, the board may examine the qualifications of the union seeking to represent the craft union for its experience as
an agent for similar groups.22
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The International Brotherhood of Electrical Workers (IBEW) is known as a craft union because most of the members have a recognized skill—they work with electrical components and equipment as line
technician, repairers, machine operators, meter installers, boiler operators, cable splicers, welders, and the like.

Source: AP mages

Departmental Units

Similar to a craft unit, a departmental unit & is composed of all the members of one department in a larger organization. The board uses standards similar to those used for craft severance in determining one
department to be an appropriate unit separate from the entire plant or company. An examination of the difference in skills and in training, the degree of common supervision, the degree of interchange with
employees outside the department, and different job performance ratings have been used to allow a departmental unit to exist. 2%
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Departmental unit
Similar to a craft unit, a departmental unit is composed of all the members of one department i a larger organization

One Employer, Multiple Locations

Many employers have plants, faciltties, or stores at more than one location. And the NLRB must determine if a single location can be an appropriate unit or whether all locations should constitute a single unit. It is
well established that a petitioned-for single facility unit is presumed to be an appropriate bargaining unit. 24 That presumption, however, is rebuttable on a showing that the single facility has so effectively merged
into @ more comprehensive unit, or is so functionally integrated, that it has lost its separate identity. To determine whether the single-facility presumption has been rebutted, the board looks at such factors as the
centralized control over daily operations and labor relations; extent of autonomy of the local management to handle the facility’s day-to-day ordinary operations and to supervise the employees’ day-to-day work;
similarity of employee skills, functions, and working conditions; extent of employee interchange; geographic proximity; and bargaining history, if any.25 The party opposing the single-facility unit has the burden of
rebutting its appropriateness. However, the board does not require overwhelming evidence of such integration. In one, the board determined that the employer had successfully rebutted the presumption of a
single-facility unit when the union sought to represent employees at one of the two facilities of the employer, and the board determined that the two facilities operated as one even though they were 100 miles
apart.28 The board reached the opposite conclusion in a case in which the facilities, in this case Kroger stores, were merely 8 miles apart, but there was minimal interchanges between them 27

Multiemployer Units

Although the Wagner Act favors localizing a unit within one employer, collective bargaining can be conducted between a group of related employers and representatives of their employees. 28 Factors to be
considered in such a designation are whether there is an express or implied approval of all parties to enter into such bargaining relationship or if the history of the bargaining in the industry implies intent to consent
to multiemployer units. The employer can withdraw from a multiemployer collective bargaining relationship before the date for modification or negotiation of a new contract. After bargaining has begun, an employer
may withdraw only with the union’s consent or on showing unusual circumstances. The union consent ensures the stability necessary under the National Labor Relations Act, and the board has found unusual
circumstances when there is a genuine bargaining impasse. 2%
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Residual Units

Workers do not always fit into neat packages, and the board has sometimes given recognition to odd collections of employees because of their common working situations or the proximity of their working sites
The NLRB policy is that employees are entitled to separate representation if they are left unrepresented after the bulk of employees are organized. Employees who do not fit anywhere else—such as sales and

service personnel, porters, janitors, and maids—are combined into residual units ©

Residual unit
Employees left unrepresented after the bulk of the employees are organized, such as janitors and sales people, may be entitled to separate representation by a residual unit

Remaining Units
Employee groups that are separate from primary production and maintenance units can be classified as remaining units . Because of exclusions contained in the act itself, professional employees and guards

often have professional and guard units. Technical units contain employees with a high degree of skill and training who exercise independent judgment but fall short of professional status. The factors to be
considered in determining a technical unit are the desires of the party, the bargaining history, the existence of a unit seeking self-representation, the separate supervision of the technical employees, the location of

the workplace, similarity of work hours, and employee benefit packages. It often becomes a question

Remaining unit
An employee group separate from the primary production and maintenance units in their job duties, such as pro-fessional, technical, guard, and clerical units.

of who should be included on the basis of the level of skill and training, employee contact and interchange, and similarity of working conditions. Departmental units are treated the same as craft units in severance
cases. Office clerical units are commonly separated from production and maintenance units in a large plant because the board recognizes the common interest of office clerical employees, regardiess of previous

bargaining history.
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Construction Industry Units

Due to the unusual nature of the U.S. construction industry—seasonal, temporary, or project-based—it is given unique treatment in the act

Sec. 8. [§158.] (f) [Agreements covering employees in the building and construction industry] It shall not be an unfair labor practice ... for an employer .. to make an agreement ... with a labor organization .. because the majority
status has not been established under Section 7 1 of this Act prior to the making of such an agreement, or (2) such an agreement requires as a condition of employment membership in such a labor organization after the seventh day

following the beginning of such employment ... or (3) such agreement requires the employer to notify such labor organization of opportunities for employment with such employer

Thus in the construction industry an employer may begin to bargain with a union before any employees are hired for a new project. The union, unlike unions in other industries, is not required to show it represents
a majority of the employees in an appropriate bargaining unit before it bargains with the employer. These negotiated agreements are called “pre-hire” or Project Labor Agreements (PLAs).30 However, the NLRB.
has held that a PLA is unenforceable if it requires the use of only union labor on a project or if it gives a union leverage in securing necessary permits resulting in a “labor monopoly” on the project.31

Health Care Institution Units

The 1974 Health Care Amendments extended coverage of the act to employees of nonprofit hospitals. In hearings concerning the amendments, Congress directed the NLRB to give “due consideration .. to
preventing proliferation of bargaining units in the health care industry.” However, this direction was not specified in the language of the act itself. The board applied the usual standards for unit determination for a
number of years but eventually passed an administrative rule approving eight basic appropriate health care units for the health care industry in 1987

Physicians
Registered nurses (rns)

Al other professional employees, including licensed practical nurses
Technical employees

Business office clerical employees,

Skilled maintenance employees

Guards

Al other nonprofessional employees

®NO O AW N

The American Hospital Association brought action to enjoin the board from enforcing the newly promulgated rule. The Supreme Court upheld the board’s ruling.32 Unions blamed the delays caused through the
litigation brought by hospitals challenging the bargaining units for stymieing union efforts to organize the health care industry.33
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Management objection to nurses’ bargaining units continued. In NLRB v. Health Care & Retirement Corporation, the Supreme Court reversed an NLRB ruling regarding nurses’ units and severely reduced
opportunities for growth of unions in the health care industry. In that case the health care corporation had challenged the certification of a nurses’ unit on the grounds that the nurses acted as “supervisors” and
were therefore exempt from the act. The Court agreed and pointed out that the NLRA defines a supervisor as someone using independent judgment to assign and direct the work of other employees in the interest
of the employer. Under that definition, most nurses were supervisors and, therefore, exempt from the act. In response, the NLRB tried to carve out an exception stating that nurses were not supervisors exercising
“independent judgment” if their judgment was no more than using their professional or technical training or experience to direct less-skilled employees to deliver services in accordance with employer-specified
standards. The Court rejected the NLRB exception in NLRB v. Kentucky River Community Care, Inc.,%5 holding that just because a nurse’s exercise of supervision was limited by professional standards did not
mean the nurse was not a supervisor. In 2006, the NLRB again tried to clarify the issue of supervising nurses’ collective bargaining eligibilty. In the first case, Oakwood Health Care Inc., the NLRB ruled that nurses
in acute care facilities who use “independent judgment” in a “non-routine” manner to direct the work of other employees should be considered supervisors. The board found that “permanent charge nurses” (as
opposed to temporary charge nurses) exercised independent judgment when “assigning” other nursing personnel to care for specific patients and that such supervisory activity was a substantial part of their work
time_38 The NLRB decision in Oakwood Health Care was controversial and led to members of Congress introducing bills that sought to overturn the decision. In the second case involving nurses at a nursing
home, the board found that the charge nurses did not exercise sufficient supervisory authority to exclude them from the act; in fact, the charge nurses were not evaluated on how they did or did not direct other
employees.37
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Union Structure

The structure of labor unions reflects the reasons they were formed and the influences of the times in which they grew. Unions seek to secure a better living standard for their members through higher wages and
fringe benefits and to enhance job security through tenure, layoff provisions, and seniority rights. In addition, labor organizations have broadened their interests to seek legislative protections for workers such as
occupational health and safety laws, workers’ compensation, and unemployment insurance. To meet the unions’ objectives, a two-tiered labor organizational structure has evolved. On the local level, job-oriented
units form the basis for bargaining with employers. On the national level, a network or federation of unions pursues broader goals.

Types of Unions

Craft Unions

Craft unions are made up of workers who have been organized in accordance with their craft or skill. “One craft, one union” is their slogan. For example, in the building construction industry, skilled workers include
electricians, carpenters, bricklayers, and ironworkers; in the printing industry, printers, typesetters, and engravers; in the service industry, barbers, cooks, and telephone workers; and in the manufacturing industry,
millwrights, machinists, and tool-and-die makers. The craft union, as an organization of skilled workers, is able to approach an employer on a much different footing than the industrial union. A craft union local
typically seeks to organize all practitioners of its trade employed by a certain employer or within a specific geographic area. By doing so successfully, the craft union creates a union shop. Employers who need the
services of a skilled laborer must employ a union member. Craft unions also seek to restrict the supply of skilled laborers so they can demand higher wages. Stringent apprenticeship programs consisting of several
years of classroom instruction and on-the-job training limit craft union membership. State or local licensing boards composed of members of the trade union can often restrict the number of licenses issued.

Craft Union
Alabor union whose members primarily perform jobs of one particular skill
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Labor agreements entered into by craft unions usually cover a geographic region rather than one employer. Union members may work for more than one employer within a year and still be covered by that same
agreement. This practice is common when the building trade unions have negotiated a labor agreement with all the major construction companies in the area. Electricians, plumbers, drywall installers, and other
trades can go from job to job under the same agreement.

Since carpenters have a particular skill they are often in a craft union

Source: Levent Kenuk/ShuterStock.

Industrial Unions

Industrial unions are generally composed of unskilled and semiskilled workers or all the nonmanagement personnel in a plant or facility and due to their numbers often have a wider and stronger base than craft
unions. The slogan “One shop, one union” typifies the industrial union ( seeking to organize workers at one workplace with the same employer, regardiess of their skills or jobs. The industrial union seeks to
increase membership to ensure its influence.
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Industrial union

Alabor union whose membership is composed primarily of semiskilled or unskilled workers, such as automobile workers and steelworkers, who are organized on the basis of the product
they produce. Usually all production and maintenance (not management) workers within an organization belong to the same industrial union:

Typical industrial unions include organizations of autoworkers, rubber workers, textile workers, commercial workers, steelworkers, miners, and truck drivers. Increasingly, government employees such as
firefighters, police, and hospital workers are organizing industrial-type unions. However, a study of industrial unions’ organizing efforts in recent years revealed that they have transitioned into more “general” unions
as they have sought to expand their membership outside their traditional industry, which in most cases has seen a declining number of employers and employees. For example, the United Automobile Workers

(UAW) Union conducted in one year 47 campaigns—nearly half of all its organizing campaigns and certification elections—in nonautomobile industries including transportation, wholesale retail sales, and
38
services.

The local industrial union most often is affiliated with a national or international union. Some national unions negotiate master agreements, which are regional or national labor agreements covering wages,
transfers, pensions, layoffs, and other benefits. The local agreement must be negotiated separately to cover matters of specific concern to the local union and the plant. An example of such an agreement is the
labor agreement between the United Auto Workers and Ford Motor Company.

Members of an industrial union often join the union after being hired simply because of a provision in the collective bargaining agreement. Members regard their union as their voice with the employer, and when
employment ends, their membership usually ends as well

Levels of Unions
The four levels of unions are local unions, national (or international) unions, intermediate unions, and the federation of unions.

Local Unions

Unionized workers are members of a local union, which is the organizational component of the labor union. It handles the day-to-day operations of the collective bargaining
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The United Auto Workers (UAW) is known as an industrial union because it represents almost all the employees in one workplace: “one shop, one union.”
Seure: MCT i Gety mages.

agreement, disposes of most grievances, manages strikes, and disciplines members. Alocal union may fill a social role in the lives of its members, sponsoring dances, festivals, and other functions. It may be the
focal point of the political organization and activity of its members.
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Alocal union usually meets once a month to conduct business. At such meetings, annual elections are held, union issues are discussed, and activities are organized. Although this level is the most important to its
members, attendance at the union meetings varies and is highest at times of crisis. Unlike paid business agents ( for craft unions, elected officials of local industrial unions are compensated by being given time
off the job when conducting union business. Local unions usually adopt bylaws that specify their jurisdiction, meetings, and election process, as well as the duties and salaries of officers (see Figure 4-113)

Business agent
The full-ime administrator of  local union paid to handle the negotiation and administration of the union contract as well as the daily operation of the union hiring hall.

Local Officers

Officers of local unions are usually elected positions for fixed terms. The positions often include president, vice-president, secretary/treasurer, sergeant-at-arms, business manager (or agent), and steward (See
Figure 4-1,0). The local officers often serve on the negotiating committee with other members elected by the membership or chosen by the officers. This role is their most important, and when two slates of
candidates run for officer positions, how well they perform at the bargaining table may determine which slate is selected. The same officers may serve for several terms—unless the members become dissatisfied
with the terms of a new contract, and then look to elect new officers whom they believe “can deliver the bacon.” The second major role of officers is the handling of daily union-management business, in particular
resolving grievances. These functions may be handled by the union business manager and shop stewards. The business manager is usually a full-time employee of the union who handles daily administration of
the contract. Local unions usually have several shop stewards. Stewards  have a unique and critical role in the union. They are either appointed or elected by the membership and serve in a unique role—as

Steward
/An on-the-job union representative who carries out the responsibilities of the union in the plant at the departmental level
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Figure 4-1
Bylaws of Local Union

‘Source: Kenzie Baker, ISEW Local Union 1347, parmission ranted by Siephen Feldouse Business Mansger (December 2005)

an employee of the employer who then represents a union member when the employees have a grievance against the employerl They are the “eyes and ears of the officers and alert them to issues of concen. To
the members of the union the steward is the personification of the union. Many members’ only direct weekly contact with the union is the steward, and thus stewards often hold great influence with members. Thus
stewards become a buffer between management and the union, and their ability to facilitate grievances is critical to their success. Unions often, therefore, provide training programs to their stewards in areas such
as communication skills, handling difficult people, searching for the true interests that underlie an issue, and techniques to resolve grievances at their lowest level- which is beneficial to both the union and
management. For example, in Ohio the United Food and Commercial Workers Union (UFCW) Local 1099 provides steward certificate training during quarterly business meetings. This difficult dual commitment
of stewards—to both management and the union members is likely the cause of high tumover in steward positions. Successful stewards are highly regarded by both sides and often are elected to officer positions
in the union. Some union leaders believe the role of steward and thus his/her ability to successfully meet the dual commitment is the most important factor, perhaps next to the terms of a new contract, in
membership satisfaction with their union, and therefore the officers.

National (or International) Unions

Typically, but not always, the local union is affiliated with a national or international union. Craft and industrial unions organize on a national basis and designate local unions by region. The national union serves as
the local’s parent, having created it. But a local union is considered a separate and distinct voluntary association owing its existence to the will of its members. The union’s constitution, bylaws, and charter
determine the relationship between a national union and its subordinate local unions. The charter is a contract between the national and local organization and its members. The constitution and bylaws authorize
the national union not only to function but also to protect individual rights.

The national union provides services to the locals, and the fundamental relationship is based on the services rendered. Services include organizing the nonunion workers within the jurisdiction of the local union. In
appropriate circumstances, the national union negotiates master agreements with nationwide employers and then assists the local union in negotiating a local agreement. Even if no national contract is entered
into, the national union assists the local unions in their contract negotiations through its research and educational services and may provide an expert negotiator. A national union helps with grievance and
arbitration administration and provides support in strike activities. National unions play an important role organizing new members, as well as a representative role on behalf of their locals in national and statewide
political interests. Local unions support the national unions with dues and send members to participate in national conventions.
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Intermediate Organizational Unions

Intermediate organizational unions consisting of regional or district officers, trade councils, conference boards, and joint councils lie between national and local unions. For industrial unions, the intermediate office
serves to bring the national office closer to the local unions to provide better services. For craft unions, joint councils often bring the various crafts together to give them better negotiating power with local
construction employers, to coordinate their activities, and to assist in resolving jurisdictional disputes between craft unions.

Federation of Unions

From 1955, when the American Federation of Labor (AFL) and Congress of Industrial Unions (CIO) merged to create the AFL-CIO, until 2005, the AFL-CIO was the only federation of unions ( in the United
States. In 2005, however, seven national unions split from the AFL-CIO to create Change to Win

Federation of unions
The uniting of many national unions to increase union power and recognition. The federation serves as a national spokesperson for its members although it is not a union itself. Two
federations in the United States are the AFL-CIO and the Change to Win Coalition

The AFL-CIO today is composed of 56 national and international unions; has approximately 39,000 local unions; and 10.5 million members including plumbers, machinists, teachers, musicians, engineers, bottlers,
firefighters, editors, and farmworkers. Figure 4-2( illustrates the AFL-CIO structure. Federations were formed to increase union power. Although the AFL-CIO is itself not a union, it represents U.S. labor in world
affairs and coordinates union activities such as lobbying, voter registration, and political education. For example, the AFL-CIO worked with local unions to defeat two Los Angeles campaigns to break up the city.
The secession issues appeared on the ballot in Hollywood and the San Fernando Valley in 2002. Supporters hoped to create new smaller cities and cut the costs and taxes for municipal services such as police,
fire, sanitation, public works, and housing. The city of Los Angeles at the time had 35,500 workers, most of who belonged to labor unions. Miguel Contreras, head of the Los Angeles County Federation of Labor,
AFL-CIO, noted that Los Angeles had “progressive” labor laws, which might not be passed in the new cities. The new cities would be required to honor existing union contracts for one year only. With over 810,000
California members, the federation distributed leaflets and manned telephone banks against the succession ballots 3
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Change to Win

In 2005, seven national unions split from the AFL-CIO to form the Change to Win £ Coalition, a new union federation of national unions dedicated to growing their membership through strategic organizational
campaign and improving the living standards of workers. The three national unions that led the split were the International Brotherhood of Teamsters, the Service Employees International Union, and the United
Food and Commercial Workers. The new federation started with six million members and elected Anna Burger as the first woman in history to lead a labor federation in the United States (see Profile 4-113). In
2010 Change to Win represented over 5.5 million members, and was known for aggressive organizational campaigns. The affiliate member unions include the International Brotherhood of Teamsters (IBT); Labor’s
International Union of North America (LIUNA); Service Employees International Union (SEIU); United Farm Worker of America (UFW); and United Food and Commercial Workers Intemational Union (UFCW). The
mission statement of Change to Win provides a clear focus—°to unite the 50 million workers in affiliate industries, whose jobs cannot be outsourced, and who are vital to the global economy.” This focus on
organizing certain workers is less broad and less political than the mission of the AFL-CIO. Yet in recent years rumors that the two federations might join back together have continued to spread, but thus far the
merger has not happened. Certainly the two have worked together on many issues vital to labor such as passage of the Employee Free Choice Act (See Chapter 1/3.).

Change to Win
Anew union federation of national unions dedicated to growing their membership through strategic organizational campaign and improving the living standards of workers

Independent Unions

As stated earlier, not all local unions are affliated with a national or an international union that in tum is a part of the AFL-CIO or Change to Win. Local independent unions are characterized by smaller
memberships, more limited funds, and a lower profile. Independent unions are generally not designed along either the craft or the industrial unit model, preferring to open their membership to employees of a

specific professional occupation.




image28.png
Profile 4-1 Rival Unions Split from AFL-CIO, End 50 Years of Unity

On the eve of the 50th anniversary of the historic 1955 merger of the two major American unions, the American Federation of Labor and the Congress of Industrial Organizations, seven national unions split
from the AFL-CIO to form a rival labor organization, Change to Win Coalition. Led by the Teamsters Union and its powerful president, James P. Hoffa, the Service Employees International Union, the largest
AFL-CIO union, the United Food and Commercial Workers (UFCW), and UNITE (textile, restaurant, and hotel employees) boycotted the 2005 AFL-CIO annual convention in Chicago and announced the
creation of their new labor coalition. Other unions began to follow, and the AFL-CIO lost over 4 million of its 13 million members and 7 of its 56 national unions.

Why the split? At a time when organized labor is fighting to remain an important force in American society, many labor experts questioned the motive behind the split. UFCW president Joe Hansen claimed,
“The world has changed and workers' rights and living standards are under attack ... and tradition and past successes are insufficient to meet new challenges.” Hansen further stated that a primary goal of
the new coalition is to organize employees and bring new members into organized labor, and that the split was more about strategies than goals. The AFL-CIO in the past placed too much emphasis on
backing political candidates in Washington

Asecond possible cause for the splitis the rivalry between AFL-CIO president John J. Sweeney, who was reelected at the convention in Chicago, and Andrew L. Stem, president of the Service Employees
International Union, who had been mentored by Sweeney when he headed the union. Stem began a campaign several months before the convention to convince members of his own union and other
unions to leave the AFL-CIO

Leo Gerard, president of the United Steelworkers of America, agreed that the split was a power struggle between the two union leaders, Sweeney and Stern, and stated, “This is not about creating better
lives for our children and grandchildren. This is nothing but a disguised power grab. They [the unions that split] should be ashamed of it."

Source: Adapted from Steven Greenhouse, “Ambitions Are Fueling a Division of Labor,” New York Times (July 26, 2005), pp. A1, 17; Wil Lester, “UPCW Is Third Union to Abandon AFL-CIO,” The
Associated Press (July 29, 2005)
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In 2005 seven national unions split from the AFL-CIO and formed Change to Win—a new labor organization focused on increasing membership in targeted industries.
Source: Jame FieyAP mages.

The independent unions resemble other unions in that they do target membership, albeit often a wider target. They may hold national conventions and elect national officers, although the conventions are more
frequent and seemingly more democratic among the independent unions.
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Bargaining Unit Determination in the Public Sector

As discussed in Chapter 31, the Federal Labor Relations Authority must determine an appropriate bargaining unit for federal agencies. Borrowing from court decisions under the National Labor Relations Act, the
federal law applies a community-of-interest test to identify an appropriate unit on an agency, plant, installation, functional, or other basis. At the federal level, confidential employees, managers, supervisors, and
personnel employees are excluded from the bargaining unit. Professional employees are excluded from nonprofessional units unless the professional employees vote in favor of their own inclusion.

A community-of-interest test is also used in state and local governments that recognize the right of the public employees to organize. However, as many states recognize only specific groups of employees who might

become organized—teachers, police officers, firefighters—determining an appropriate unit is generally moot. However, when necessary to define community of interest in the public sector, the following criteria have
been developed by the Advisory Committee on Intergovernmental Relations:

1. Similar wages, hours, working rules, and conditions of employment

2. Maintaining a negotiating pattern based on common history

3. Maintaining the craft or professional line status

4. Representation rights, which involve the inclusion or exclusion of supervisors or nonprofessionals (this refers to organizations such as police or fire departments)*0
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Public Sector Unions

While some unions are uniquely focused on public sector employees, such as the National Education Association (NEAY), Interational Association of Fire Fighters (IAFF), American Federation of Government
Employees (AFGE) and the American Federation of State, County and Municipal Employees (AFSCME), many state and local government employees are represented by the same unions as employees in the public
sector, including Teamsters, Service Employees International Union (SEIU) and International Brotherhood of Electrical Workers (IBEW). And while these unions can provide local organizations with assistance in
organizing employees and administering agreements, the national unions are generally not able to provide any type of ‘master agreement” due to the fragmented nature of public sector organizations.
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The Organizing Drive

The impetus to organize employees may originate from either of two general sources. First, the workers may be dissatisfied with their pay or work conditions and thus they initiate contact with the union. Although
some supervisors believe that most organizing drives focus on wages and benefits, in reality most drives are caused by “soft issues,” such as employees feeling overworked and underappreciated; humiliation or
harassment by supervisors, clients, or coworkers; employees’ sense of double standards for management and workers; perceived job insecurity possibly caused by the unjust termination of a worker; or simply
protection from change or broken promises by management 41

Second, a union organizer ©, a full-time salaried staff member who generally represents a national union, may contact workers. As the job title suggests, the union organizer increases union membership and
strength by organizing groups of workers who are not presently unionized. An organizing drive © usually follows the series of events shown in Figure 4-3 10

Union Organizer
Afull-time, salaried staff member of a union who generally represents a national union who organizes work places to increase union membership.

Organizing drive
Amovement initiated by dissatisfied employees or a union organizer to submit a representation petition to the NLRB and win a representation election, thus providing union certification and
collective bargaining
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Figure 4-3
The Organizing Process

The union’s goal is to organize workers and bring them into the union. Labor’s strategy is to convince the workers that union membership will bring them benefits they do not presently enjoy. Union organizers may
suggest that union representation will result in higher pay, more benefits, better working conditions, and greater faimess in promotions, job transfers, and layoffs. Speaking proudly of the benefits and work
improvements they have achieved for other workers, union organizers often cite impressive and convincing statistics about wage gains achieved through collective bargaining. Labor advocates hold formal
meetings at the local union hall and encourage supporters to spread the word informally about the benefits a union would bring to the employees’ place of work. Pro-union handbills and flyers are often passed to
workers as they leave work or go to lunch

If management's goal is to keep the union out of the workplace, then its strategy may be to convince the workers that unionization will do them more harm than good. Management may attempt to ensure workers
that their present pay and benefits are competitive and may show data to prove it. Emphasizing a philosophy of fair dealings with all employees, management may discuss the union’s involvement in violent or
corrupt activities if such has been the case. Management also enumerates the costs of union membership, which include initiation fees, dues, and other assessments. The workers are reminded that wages will be
lost should a strike occur. A discussion of how far management can go to discourage unionization and not violate the National Labor Relations Act can be found in Chapter 1012

There are three different methods by which a union may obtain the right to represent employees in a bargaining unit from the NLRB: (1) through a secret-ballot representation election, the most common process;
(2) voluntary recognition card check by an employer; (3) an NLRB directive (in rare cases where the NLRB has decided holding a fair election is impossible).
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Union Organizing Strategies

Although every workplace is different, some basic steps are involved in launching a union organizing campaign as seen in these suggestions by the Industrial Workers of the World:42

Step 1 Build an Organizing Committee Identify the leaders and establish an organizing committee representing all major departments and all shifts, which reflect the racial, ethnic, and gender diversity in
the workforce. Committee members must be prepared to work hard to educate themselves and their coworkers about the union and to warn and educate coworkers about the impending management
antiunion campaign. The employers will most likely engage in a well-organized, well-funded antiunion campaign. The organizing committee must be educated about the workers’ right to organize and must
understand their union’s policies and principles of democracy and rank-and-file control. Also at this step, basic information about the workplace must be gathered, including: the organizational structure,
information about the employees, employer data and financial information, work issues of concern, and so on
Step 2 Determine the Issues The committee develops a program of union demands (the improvements they are organizing to achieve) and a strategy for the union recognition campaign. A plan for
highlighting the issues to the workers is carried out through various organizing campaign activities.
Step 3 Choose a Union Recognition Strategy Workers are asked to join the union and support the union program by achieving union status. A union recognition strategy needs to be chosen:
= Card-check recognition: The Organizing Committee and/or a representative from the union informs the employer that a sizable majority (at least 50 percent plus one person but ideally 60 percent or
more) has signed union authorization cards. If successful, the employer voluntarily agrees to recognize the union as the legal bargaining agent for the designated bargaining unit.
= Strike for recognition: A sizable majority (at least 50 percent plus one person but ideally 60 percent or more) may agree to a short strike to force the employer to recognize the union. If successful, the
employer voluntarily agrees to recognize the union as the legal bargaining agent for the designated bargaining unit.
= Call for an NLRB-sponsored election: The Organizing Committee convinces coworkers to sign union authorization cards. This is the most common of the three strategies. The goal is to sign up a
sizable majority; however, only 30 percent of the workforce needs to sign authorization cards to qualify for an NLRB-sponsored election. This “card campaign” should proceed quickly once begun and is
necessary to hold a union election. If successful, the employer is legally required to recognize the union as the legal bargaining agent for the designated bargaining unit

Secret-ballot representation election
Aprivate, confidential vote by employees, overseen by the NLRB, which allows employees to cast their vote for or against union representation confidentially without pressure or
coercion from the union or employer.
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Step 4 Union Recognition Status To hold an NLRB-sponsored secret-ballot (3 election, the signed authorization cards are required to petition the state or federal labor board to hold an election. The
labor board determines who is eligible to vote and schedules the election. The union campaign continues and intensifies during the period before theelection. If the union wins, the employer must recognize
and collectively bargain with the union, but is not required to agree to any issue or a contract.

Salting

In response to union membership decline, unions in recent years initiated a program commonly called salting £ . Union members are encouraged to seek employment with target companies that are not
unionized. The union members receive permission from the union through “salting resolutions” to work nonunion without being subject to disciplinary action by their union.

Salting
Members are encouraged by their union to seek employment at a nonunion company. Once hired, they promote unionization. The union may supplement their regular pay to provide equity
with a “union” wage

There are three types of salting. First, in cases in which union jobs are not available, the union members are urged to seek employment at nonunion companies, and on their own time, they talk with their fellow
workers about the benefits of unionizing. In these cases, the union members are not compensated by the union for their activities. A second type of salting is when union members seek employment with nonunion
companies at the request of the union. Again, on their own time, they promote unionization. As compensation, the union supplements the regular pay they get from the employer to equal a “nion” wage. Often,
when union jobs open up or when it is clear that the company will not become unionized, the union encourages these members to move on. A third type of salting is when regular full-ime employees of a union
seek employment with a nonunion company for the sole reason of organizing the workers. The union makes up the difference between their organizers’ pay and what the employer pays the employees of the union
while being employed at the nonunion company.
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Chapter 4 Establishing a Bargaining Unit and the Organizing Campaign

United Parcel Service (UPS) voluntarily recognized new Teamster members after it purchased Overnite Transportation. Voluntary recognition by an employer, like UPS in this situation, is a seldom-used alternative
to a secret-ballot election as a means for a union to obtain the right to represent employees.

Source: @ im West/Alsmy.




image37.png
Union Avoidance Strategies By Management

In many workplaces, management's goal is simply to keep the union out, and as the example shows in Profile 4-210, a company need not be shy about saying so. The strategy is to convince the workers that
unionization will do them more harm than good. Management may attempt to ensure workers that their present pay and benefits are competitive and may show data to prove it

In reality, management routinely subjects workers to threats and harassment during an organizing campaign. A review of over 1,000 NLRB elections found that it is “standard practice for workers to be subjected to
threats, interrogation, harassment, surveillance, and retaliation for union

Profile 4-2 Union Avoidance Program at Walmart

Walmart, Inc., is the world’s largest employer, with over one million workers in 3,372 stores, and the world's largest retailer, with over $220 billion in annual sales. In fact, Walmart revenues are over 2
percent of the entire gross domestic product of the United States. Sam Walton opened his first Walmart in 1962 on the philosophy of “Service to our customers.”

In 1970, the Retail Clerks Union (RCU) initiated the first serious organizational campaign of Walmart stores in Missouri. Sam Walton hired a professional union buster, John Tate, who lectured workers on
the negative aspects of unions and encouraged Walton to implement a profit-sharing program. After defeating the union, Walton hired a consulting firm to develop a union avoidance strategy. Martin Levitt
describes the program as “whatever it takes to wear people down and destroy their spirit. Each manager is taught to take union organizing personally .. anyone supporting a union is slapping the supervisor
in the face.”

In 2000, the United Food and Commercial Workers Union (UFCW) initiated a new union organizing campaign. The union won the representation election—and the meat-cutting department of Walmart in
Jacksonville, Texas, became the first in the history of the company to organize a union successfully. Two weeks later, however, Walmart announced the elimination of the meat-cutting departments in all its
stores and fired four of the workers who voted for the union. Dotty Jones, a former Jacksonville meat cutter, said Walmart managers held a meeting and told the employees there was nothing they could do;
“they would hold it up in court until we were old and gray.”
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Walmart workers face serious opposition to unionization by the retail giant.

Source: Rusrith StewsrZUMA Fressiewsoom

Despite Walmart's successful union avoidance program, in recent years workers in over 100 stores in 25 states have started organization campaigns. Why? Greg Denier, an official with the UFCW union,
says, “Americans can't live on a Wal-Mart paycheck ... and Wal-Mart is the dominant employer, and what they pay will be the future of working America.” The average Walmart employee eams $18,000 a
year—only about 40 percent receive health care coverage—which costs employees up to $2,844 a year plus deductibles.

Another issue is the employment of women in top store positions. Although women account for two thirds of all Walmart employees, they account for less than 10 percent of top store managers, the same
percentage as in 1975

Can unions successfully organize Walmart in the future? Not according to Bernie Hesse, a UFCW organizer in Minneapolis, who claims, “They'll close the frigging store,” or Martin Levitt, author of
Confessions of a Union Buster; “In my 35 years in labor relations, I've never seen a company that will go to the lengths that Wal-Mart goes to, to avoid a union.”
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Source: Adapted from Karen Olsson, “Up against Wal-Mart,” Mother Jones (March-April 2003), pp. 54-59.
activity.” The study found that in 57 percent of cases reviewed employers threatened to close the business, fired workers in 34 percent of the cases, and threatened wage cuts in 47 percent, and workers were
forced to attend antiunion sessions with a supervisor in 66 percent of the cases. However, the study also concluded that many such employer tactics are, in fact, legal 4

Management “TIPS” and “FORE” in Campaigns

One company that had a corporate-wide policy against unionization instructed its managers on how to avoid unions legally by enumerating certain do's and don'ts. These instructions have been put into useful
acronyms for managers and supervisors facing union organizing campaigns as shown in Table 4-1 (D For the things a manager may not do, they are told to remember “TIPS” (: threaten, interrogate, promise,
and spy. Or, as the management consultant in Profile 4-3 (0 terms it: “SPIT"—spy, promise, interrogate, or threaten. For the things a manager may do, they are told to remember “FORE” (- facts, opinions, rules,
and experience 44

Among things managers cannot do to discourage unionization are the following
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Table 4-1

Common Arguments Made by Proponents of Card-Check Recognition and Mandatory Secret Ballots

Proponents of Card-Check Recognition

Proponents of Mandatory Secret Ballots

Card-check recognition requires signatures from over 50 percent of bargaining unit employees. A secret-

ballot election is decided by a majority of workers voting

Casting a secret ballot is private and confidential. A secret-ballot election is conducted by the NLRB. Under card-check

recognition, authorization cards are controlled by the union.

During a secret-ballot campaign, the employer has greater access to employees.

Under card-check recognition, employees may only hear the union’s point of view.

Because of potential employer pressure or intimidation during a secret-ballot election, some workers

may feel coerced into voting against a union

Because of potential union pressure or intimidation, some workers may feel coerced into signing authorization cards.

Employer objections can delay a secret-ballot election

Most secret-ballot elections are held within two months after a petition is filed.

Allegations against  union for unfair labor practices can be addressed under existing law. Existing
remedies do not deter employer violations of unfair labor practices.

Allegations against an employer for unfair labor practices can be addressed under existing law. Existing remedies do not
deter union violations of unfair labor practices.

Card-check recognition is less costly for both the union and employer. If secret-ballot elections were
required, the NLRB would have to devote more resources to conducting elections

Unionization may cost workers union dues; higher union wages may result in fewer union jobs.

Card-check and neutrality agreements may lead to more cooperative labor-management relations.

An employer may be pressured by a corporate campaign into accepting a card-check or neutrality agreement. If an employer
accepts a neutrality agreement, employees who do not want a union may hesitate to speak out.

‘Source: Asaptea from Gersta Mayer, “Labar Union Recogniton Procedurss. Use of Sacrt Balots and Card Cheske,” GRS Fepart for Congress (May 23, 2009, p 13, Avaliabe st i /igtalcommns i omel &cuiey_workoiace 237 Acesssea February 21, 2005,
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T—Threaten

« Don't threaten or imply the company will take adiverse action of any kind for supporting the union

« Don't threaten to terminate employees because of their union activities

« Don't threaten to close the facility if a union is voted in

« Don't threaten to transfer employees to other locations because of their union affiliation

« Don't threaten employees with oss of their wages and benefits during negotiations.

« Don't threaten employees with oss of their job if they sign a union authorization card.

« Don't threaten employees by saying, “With the union there will be a strike.”

« Don't threaten to penalize employees who actively support the union for violations of company policies that nonunion employees are permitted to commit without being disciplined
« Don't make work assignments with the intent of causing an employee who has been active on behalf of the union to quit his or her job.

« Don't take any action that is intended to impair the employee’s job or pay because of his or her activity on behalf of the union.

« Don't intentionally assign work or transfer employees so that those active on behalf of the union are separated from those you believe are not interested in the union
« Don't reduce hours of employees with the intention of curtailing the union’s strength of organizing

I—Interrogate

« Don't interrogate or ask employees their position concerning unions

« Don't ask employees how they are going to vote in an election.

« Don't ask employees if they or anyone else signed a union authorization card.

« Don't ask employees if they are going to the union meeting or who else may be attending.

Profile 4-3 Union Buster

Peter List's job title is not “union buster,” but that is how many of his employers refer to him. List is hired by employers to persuade workers not to join a union because it is not in their best interests. His
background is surprising. For eight years his career was handling heavy spools of telephone cable on the factory floor of an AT&T factory in Phoenix, Arizona. He joined the Communications Workers of
America his very first week at AT&T, rose to the rank of chief shop steward within the union, and edited the local union newspaper.

Today, however, List is hired to fight union organizing campaigns, and in 2003 he won 32 of 35 campaigns. List estimates that 60-70 percent of his clients are small business owners because unions have
sought to organize more small businesses in recent years, and he averages a 57 percent “win rate” against them. Why did List switch sides? In 1992, AT&T outsourced his job to Mexico and thus he went
back to college to complete a degree in labor relations. In his senior year he had an “epiphany” when researching a thesis on the history of unions. List decided unions blamed their decline on everyone—
but themselves. He developed a strong pro-capitalist Ayn Rand philosophy of radical individualism and opposed all governmental regulation of labor relations. List then started his own company, the North
American Employers Group, which advises employers who are engaged in an organized campaign.
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For example, in 2001, the Teamsters collected authorization cards from a majority of 35 employees at Mazza & Sons in Tinton Falls, New Jersey. The recycling and demolition firm had hired a “salt,” or
Teamster member, who began organizing from the inside. The company had not given workers a raise in several years and thus was vulnerable. The Teamsters began picketing Mazza & Sons and created
what Dominick Mazza called a “battle zone” that disrupted business. Mazza called List, who immediately started distributing handouts to the employees. List also coached Mazza on what he legally could
and could not say or do during the organizational campaign. He emphasized that a manager or owner should never “SPIT” on workers: Spy, Promise, Interrogate, Threaten. In addition, List suggested that
managers explain critical facts such as these: If a union is certified, management is under no obligation to sign an agreement; if negotiations reach an impasse, management has the right to impose its final
offer unilaterally; and if the workers strike, management can hire permanent replacement workers. After a few months the picketing stopped, and the Teamsters lost interest in Mazza & Sons.

Source: Adapted from Richard Murphy, “The Persuaders,” Fortune Small Business 14, no. 4 (May 2004), pp. 74-82.
« Don't ask employees their opinion of the union organizer.
« Don't visit employees’ homes for the purpose of asking questions about the union or urging them to reject the union.

P—Promise

« Don't promise employees a pay increase, better benefis, or special favors if they vote against the union
« Don't promise employees a promotion if they vote against the union.

« Don't promise employees that all the concerns they brought to management before the election will be corrected to their advantage if they vote against the union
« Don't engage in favoritism of employees who are antiunion

S—Spy
« Don't spy on any union activities the employees may be involved in, such as attending union meetings.
« Don't attend a union meeting, even if invited

Among the things managers can do to discourage unionization are the following

F—Facts

« Do tell employees that by signing a union authorization card, they may have authorized the union to become their legal representative in all matters pertaining to wages, hours, and working conditions

« Do tell employees that if they sign a union authorization card, it does not mean they must vote for the union in an election. An election is a secret-ballot process.

« Do tell employees that if a union is voted in, everything (their wages, benefits, and working conditions) would go on the bargaining table. It is much like the game show Let's Make a Deal! They could get more,
they could get the same, or they could get less. Regardless, they will be responsible for dues, fees, fines, and assessments.

« Do tell employees that they can actively campaign against the union—you just cannot help them in any manner.
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0—Opinion

« Do tell employees that management does not believe the employees need third-party representation.
« Do tell employees that management believes in the open-door policy and are willing to discuss any subject with them

R—Rules

« Do tell employees that the law permits the company to permanently replace them if there is a strike
« Do tell employees that the union cannot make the company agree to anything it does not want to during negotiations.

E—Experience

« Do share any personal experiences you may have had with a unionized workplace.

Countersalting Steps

Companies that have been “salted” have also come up with countermeasures. For example, one company suggests that employers take the following steps to prevent hiring “salts™43

1. Prescreen as many applicants as possible to ensure you are hiring the most qualified person for any opening you have available. The National Labor Relations Act prohibits an employer from refusing to hire
an applicant because of his or her union affiliation. However, the law does not prevent a company from selecting the most positive, dedicated, and enthusiastic applicant available.

2. Use “consensus” interviewing. Several members of management should interview applicants and then compare notes and recommendations for hiring

3. An application should say, “List entire employment history, starting with present employer. For any unemployed or self-employed periods, show dates and locations. (Attach additional sheets when
necessary.)" If there are only three spaces on the application to list existing or former employers, ask applicants if they have completed their entire employment history. If they have not, ask them to attach
additional sheets

4. Ensure that applications show entire work history with no gaps in employment. If you notice gaps, question them. Then ask applicants to fill in those gaps.

5. Check references thoroughly.
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Organizing At The Workplace

The right to engage in organizational campaigns in and around the workplace obviously affects the employer's right to maintain a work environment. The NLRB and the courts have devised rules to balance the two
interests. Here, briefly, are some of those rules. In Chapter 102 we discuss how violating these rules lead to charges of unfair labor practices either against the employer or a union

Soliciting Union Support

Employees on their own time, even on the employer’s property, can solicit union support by talking about the union. This includes lunchtime, break time, rest periods, and before and after the regular workday. A
nonemployee, usually a union organizer, does not have the right to solicit union support on the employer's property if there is any other means to reach the employees

= Distributing Union Material. Distribution of union literature is restricted to nonworking times and areas because such literature could clutter the workplace. No rule, however, is without exceptions. If justified by
the nature of the business, a no-solicitation rule restricting employees even on nonworking time can be defended. Examples include department stores, restaurants, and patient care areas of hospitals where
the public nature of the working area would prohibit normal interaction between employees, so that leaving literature is allowed.

« Union Buttons or Insignias. Employees may wear union buttons or insignias. This right is balanced against the employer’s right to conduct business. If a button or insignia should in particular circumstances
cause a disturbance, present a health hazard, distract workers, cause damage to a product, or offend or distract customers, it may be prohibited

« Bulletin Boards, Meeting Hall, and Mailboxes. Employees have no statutory right to use an employer’s bulletin board, meeting halls, or mailboxes. However, if the employees are allowed access to the
bulletin board, the employer cannot censor the material to exclude union solicitation. Meeting halls fall under the same rule. If access has been allowed to employees on an unrestricted basis, use by employees
for union organization cannot be the only exception.

« E-mail Solicitation. Employees may use company e-mail for discussions relating to wages, hours, and working conditions, assuming the use does not violate a legitimate employer policy regarding the use of
work time or equipment

« No-Solicitation Policy. An employer may implement a “no-solicitation” or “non-use” nondiscriminatory policy for both employees and nonemployees during work or nonwork hours in the workplace and restrict
the use of bulletin boards, meeting halls, e-mails, and mailboxes if that policy extends to all types of solicitation. If it is applied only to union solicitation, it is likely to be an unfair labor practice. However, the
NLRB has created a distinction between allowing employees personal use such as “for-sale” notices or birthday announcements and allowing organizational purposes such as union material

Picketing During an Organizational Campaign

During an organizational campaign, the “target-employer” is the primary employer. Under the act, a union can picket a primary employer but for only 30 days before being required to file a petition for an election
with the NLRB. Mass picketing, violence, or threats of violence are not allowed; nor is secondary picketing—picketing a neutral party in order to have that neutral party pressure the targeted employer on the
union's behalf. If the employer shares premises with other neutral employers,
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Table 4-2
Union Organizing Campaign: TIPS and FORE

Managers and Supervisors Should Follow These TIPS and Fore Guidelines:

DON'T DO TELL
Threaten Facts
Interrogate Opinion
Promise Rules

spy Experience

These actions are prohibited by the National Labor Relations Act.

These actions are permitted by the National Labor Relations Act.

in “informational” picketing that is simply informing the public that the target employer does not pay union wages.

Table 4-2 0 outlines some of the common issues in pickets.
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Representation Election Procedures

While there are three different methods by which a union may become the representative of a group of employees for the purposes of collective bargaining, the most common is the secret-ballot election. Why? It
has been called, by supporters, “the gold standard” of providing employees freedom of choice—as to whether or not they want union representation. The steps in a secret-ballot representation election are

described in the following paragraphs.

Step 1 Representation Petition The first step in the election process is to file a representation petition at the office of the appropriate regional director (see Figure 4-4 (). A union must present
evidence of employee support before a representation election is held. The NLRB requires designation by at least 30 percent of the bargaining unit employees, usually in the form of signed and dated
authorization cards. The NLRB also accepts designations in the form of signed petitions and union application cards.48

Board actions have several kinds of petitions. An employee, a group of employees, or a union representing employees can file an RC petition ( seeking certification of an appropriate unit. An
employer can file an R petition if one or more labor organizations claim representation status in an appropriate unit and the employer questions the representative’s status. Also, when an employer
has objective proof that the union no longer represents the majority of the employees, he or she may file an RM petition. An employer, employee, other individual, o a union may also use a
decertification or RD petition to determine whether a recognized union still has the support of employees.

Other types of petitions available are the UD petition, which 30 percent or more of the employees file to rescind a union shop agreement; a UC petition, requesting clarification of the composition of a
bargaining unit currently certified; and an AC petition, requesting that a change of circumstances be recognized, such as a change of union name or affliation on a previous NLRB certification.
Petitions demonstrate sufficient employee interest or the actual type of representation case so that the board may decide if it has jurisdiction. The board assumes the requisite employee interest and
accepts an expedited election petition if it is filed within 30 days of the beginning of a recognitional or organizational picket. The board normally accepts petitions requesting certification or
decertification only if 30 percent of the employees in a unit favor such an election. Presenting cards authorizing the union to act as the employees’ agent for collective bargaining usually demonstrates.
this 30 percent. It can also be shown by a certification listing at least 30 percent of the employees of the represented unit as members in good standing of a union

Another union may enter an election with a showing of interest ( that represents 10 percent of those in the unit in question. A cross petition from another union may also be filed claiming
representation of an appropriate unit different from the original unit but including some of the same people 47

Showing of interest
The demonstration of employee support, usually in the form of petitions or authorization cards, that a union is required to compile before a representation election can be

considered.
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Step 2 Investigation The second step occurs when the regional director conducts investigations and a hearing, if necessary, to determine whether to proceed with an election. The employer’s
business must sufficiently affect commerce so as to rest jurisdiction in the NLRB. An actual representation question must exist, and sufficient employee interest must be demonstrated. The requested
unit is deemed appropriate and the bargaining agent qualified. Certain statutory time periods must be honored.
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Figure 4-4
National Labor Relations Board Petition

Internet Form NLRB-4551

(11-94)
UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD
REQUEST TO PROCEED
In the matter of
(Name of Case) (Number of Case)

The undersigned hereby requests the Regional Director to proceed with the above-captioned representation case,
notwithstanding the charges of unfair labor practices filed in Case No. . The

alleged unlawful conduct in the above (unfair labor practice) case that occurred after the filling of the petition may constitute
the basis of objections.

Date

By

(Title)
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Figure 4-5
Request to Proceed with an Election

Once the NLRB has determined an election petition is valid, the employer is obligated to furnish to the petitioning union a list of eligible voters' names and addresses. In an unusual case, the union
requested e-mail addresses because the bargaining unit members were crew members on a ship and would be at sea during the preelection period 48

Step 3 Secret-Ballot Election The third step is the secret-ballot election (see Figure 4-53). The NLRB has the responsibility to ensure that a representative election is fairly and honestly conducted
In a 1948 case, the board stated that its function in representation proceedings was “to provide a laboratory in which an experiment may be conducted, under conditions as nearly ideal as possible, to
determine the uninhibited desires of the employees.”® But the board recognized that the standards for election cases had to be judged against realistic standards of human conduct. When
improprieties occur, certain factors should be weighed, such as the size of the unit, the circumstances of any alleged misconduct, and the real or apparent influence of the interfering party.

The NLRB has traditionally favored direct or manual ballots (voting machines, voting boxes, etc.) over mail ballots in representational elections. The board's policy has been to use only mail ballots
when manual ballots are “infeasible.” Manual ballots are favored because they provide (1) greater secrecy, (2) integrity of the voting process, (3) absence of coercion, and (4) greater participation by
employees. Mail balloting is cheaper than manual balloting, but the National Labor Relations Act clearly states employees should be given a “free choice” in representational elections, which can be
more easily guaranteed in manual balloting. Yet in recent years the NLRB has used mail balloting more often, establishing appropriate procedures to ensure the faimess and validity of the election
These include precise procedures for casting and returning the ballots, and when those procedures are not followed, the election may be set aside. For example, the election was set aside in a runoff
election between two unions, because a union representative collected the ballots from the employees rather than have the ballots mailed in as directed.50
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Doctors and medical professionals gather to protest against Congress’ and President Barack Obama’s health care reform efforts during a rally at the U.S. Captiol September 10, 2009 in Washington,
DC. Organized by The Association of American Physicians and Surgeons, the rally drew about 150 people in lab coats and surgical scrubs.

‘Source: Ghip SomodevilarGety Imsges.

Prohibited Conduct During an Election

Through its rulings over the years, the NLRB has determined that activities that constitute violations of the act, or prohibited conduct while an election is being conducted, include the following
A Campaign propaganda and misrepresentation Campaign rhetoric by either side is routinely ignored because it is part of any election campaign and usually will be disregarded by employees
in making decisions. But the NLRB would intervene in cases in which forgery or misleading information is rendered in such a way that the voters are unable to discern the propagandistic nature
of a publication
B. Threats and loss of benefits Unlike mere campaign rhetoric, the actual reduction or withholding of benefits or the direct threats of economic reprisals as a method of combating an
organizational drive is prohibited. These include discharge, loss of pay or benefits, more onerous working conditions, and threats of plant closure, physical violence, or permanent replacement
of strikers.
An employer is not prohibited from communicating general views about unionism or predictions of the effect of unionization on the company as long as such predictions involve consequences
outside the employer's control
C. Promise or grant of benefit The promise of economic benefits by the employer if employees reject unionization will violate the National Labor Relations Act, as will the promise or grant of
economic benefits during an organizational campaign to influence the outcome of an election or to discourage organizational activities. However, the granting of benefits during a union
campaign may not interfere with the employee’s right to organize when the timing, amount, and application of the increase were consistent with past practice
D. Interrogation and polling of employees Absent unusual circumstances, the polling of employees by an employer is prohibited unless the following safeguards are observed: The purpose of
the poll is to determine the truth of a union’s claim of majority—this purpose is communicated to the employees, assurances against reprisals are given, the employees are polled by secret
ballot, and the employer has not engaged in unfair labor practices or otherwise created a coercive atmosphere.
Along-standing NLRB precedent provides that an employer who entertains a good-faith reasonable doubt whether a majority of its employees supports an incumbent union has three options
= To request a formal board-supervised election
= To withdraw recognition from the union and refuse to bargain
= To conduct an internal poll of employee support for the union
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E. Surveillance Surveillance in almost any form has been held a violation of the unfair labor practices section of the National Labor Relations Act. The board has such an aversion to surveillance
that it will uphold findings even if the employees know nothing about it or the surveillance was only an employer's attempt to foster an impression of scrutiny. Encouraging surveillance and

eavesdropping by union members has also been condemned by the NLRB
F. Poll Activity The NLRB prohibits any electioneering at or near the polls in a campaign. And in a 1953 case, Peerless Plywood Co.,! the board detailed a 24-hour rule, which prohibits

employers and unions from making organizational campaign speeches on company time to large assemblies of employees within 24 hours of a scheduled election. It does not prohibit voluntary

assemblies on or off company time or the distribution of written material
In cases in which an election involves three choices—for example, Union A, Union B, or no union—a runoff election ( may be required if none of the choices receives a majority of the votes

cast. The two top vote getters are placed before the members of the bargaining unit again, and the one receiving a majority vote can be certified

Runoff election
The successive election held when a representation election involving three or more choices results in no one choice receiving the majority vote. The choices receiving

the most votes are again voted on until one receives the majority of the votes cast.

Under NLRB rules and regulations, *A runoff election is conducted only where: (a) the ballot in the original election contained three or more choices [i.e., two labor organizations and a neither choice]; and (b) no
single choice received a majority of the valid votes cast. Thus there can be no runoff where the original ballot provided for: (1) a yes and o choice in a one-union election; or (2) a severance election.” The ballot

in the runoff election provides for a selection between the two choices receiving the largest and second largest number of votes in the original election 52

In 2002, for example, a representation election was held for office and service employees at the University of Baltimore. The initial ballot had three options: (1) no representation, (2) AFSCME,
and (3) the MCEA, a local independent union. None of the three won a majority, and thus a second, runoff election was held, and AFSCME won with 64 percent of the runoff vote to 35 percent

for MCEA.53

Step 4 Certification of Election Results If the board is satisfied that the election represents the employees’ free choice, the election is certified, the fourth step. Either no union is victorious or, if a
union has gained a majority of those voting, that union is certified as the bargaining agent for the unit. If, however, the NLRB finds that the preelection period did not meet the “laboratory conditions”
doctrine as it enunciated in the General Shoe 54 case, then the election result can be declared void. The NLRB describes “laboratory conditions” during the preelection period as those that provide
employees an atmosphere in which they have a “free choice” of being represented by a bargaining representative or not. In general, the NLRB has found that actions that violate the “laboratory
conditions” fall into three categories: coercion, threats of reprisal, and promises of benefits 55
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Certification ( benefits a union in a number of ways. It closes any challenges to the union’s status as the exclusive bargaining agent for the particular unit. Its status is binding on the employer for at least one
year, during which time the employer must bargain with it. After the first year the employer must continue to bargain unless there is reasonable doubt that the union will continue to enjoy a majority vote of the unit
The board will not entertain petitions regarding rival certification for that unit within the one-year cerification or within three years if a valid contract is in effect. The certified union may strike against the employer
under certain circumstances without fear of an unfair labor practice charge. A 2005 study of newly certified bargaining units found that about 90 percent of the time the union was successful in negotiating the first
contract with the employer within the first year. In previous years between 1996 and 2003, the annual success rate ranged between 73 and 95 percent, with a trend of higher rates in recent years. In previous
decades the annual rates were as low as 60 percent. First contract negotiations are often more contentious than renewals because the NLRA provides no penalty for failure to reach a contract and no mandate for
mediation.%®

Certification
The determination by the National Labor Relations Board that a union represents the employees’ free choice and therefore that the union can become the official bargaining agent for a

bargaining unit

The number of representation elections held each year varies greatly by state. In 2009, for example, the five states with the most elections were New York, 214 (61.2 percent won by the union); California, 165
(67.8 percent); llinois, 110 (63.6 percent); New Jersey, 99 (57.5 percent); and Pennsylvania, 85 (62.3 percent). The states with the fewest elections were Nebraska and Vermont, both with 5; South Dakota 4,
Maine 3, Wyoming 2, and North Dakota, 1. In all 50 states and territories 1,633 representation elections were held in 2009, and unions won 63.8 percent.57

Aunion may seek recognition by the board to obtain the benefit of certification even if its status as an exclusive bargaining agent has not been challenged and the employer has agreed to bargain. The NLRB
considers such a request as raising a question of representation




image53.png
Voluntary Recognition

Election, although the most accepted way by which employees select their representatives, is not the exclusive method condoned by the NLRB. An employer may recognize the union as the bargaining agent
without an election: This voluntary recognition ( is rare but increasing in use by some unions. By publicity, picketing, friendly politicians, or boycotts, these unions pressure employers into recognizing a union
without an election. In one such 2001 case, the Union of Needletrades, Industrial and Textile Employees, with the support of hotel and medical center workers (major clients of the targeted employer and the
Baltimore City Council), convinced the laundry to recognize the union voluntarily and then negotiated a $1.25-per-hour raise for the $6-per-hour employees as well as better health and pension benefits. %8 As
another example, in 2002, the University of California at Los Angeles (UCLA) voluntarily recognized AFSCME to represent food and service workers. The university agreed to recognize the union after several
weeks of student and worker protests and a heated UCLA board meeting. AFSCME represents over 15,000 food and service workers on nine University of California campuses and five medical centers.5®

Voluntary recognition
An employer recognizes a union as the bargaining agent of the employees without requiring a secret ballot election

In a Supreme Court decision upholding a board bargaining order, the Court recognized two other valid means by which a union may establish majority status and thereby place a bargaining obligation on the
employer: (1) through a show of support through a union-called strike and (2) when a union collects authorization cards from a majority of the unit members. The cards must be submitted to a third party for a “card
check” to verify the names against payroll. If an employer agrees to the card check, then, if the third party finds a majority for the union, the employer must bargain.80 In recent years employers agreeing to a card
check include UPS, Cingular Wireless, Costco, Harley Davidson, Kaiser-Permantee, Hilton Hotels, Marriott, Freightliner, and Rite-Aid. Examples of Union Authorization Cards can be seen in Figure 4-6 (0. Some
labor experts believe that NLRB-conducted secret-ballot elections are ‘the gold standard” of employees’ freedom of choice and view the card-check process as open to manipulation. They believe the
neutrality/card-check recognition © [Dagreement process creates a tension between two

Neutrality/card-check recognition
The employer and union agree in advance—before the union obtains cards signed by a majority of the employees—that the parties will use a card check by a neutral third party as a means
of determining majority support and the employer will voluntarily recognize the union if the card check shows majority support for a union.
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IWW AUTHORIZATION CARD
We believe that through collective bargaining we can gain a legal voice in our workplace, achieve fair treatment for all, establish
job security and better benefits, wages and working conditions. Therefore, this will authorize the Industrial Workers of the
World solely and exclusively to represent me in Collective Bargaining with my employer.

PLEASE PRINT:

NAME DATE

ADDRESS

cy STATE ZIP CODE PHONE

EMPLOYER NAME HOURLY WAGE
SHIFT DEPARTMENT
SIGNATURE

IMPORTANT: This Authorization was signed and dated in the employee’s own handwriting. YOUR RIGHT TO SIGN THIS CARD
IS STRICTLY PROTECTED BY FEDERAL LAW.

SOURCE: www.iww.org (December 2005). Used with permission.

IAEP AUTHORIZATION CARD

| hereby authorize the INTERNATIONAL ASSOCIATION OF EMTS & PARAMEDICS (IAEP) (NAGE, SEIU) to act as my
representative and exclusive bargaining agent for the purpose of collective bargaining.

SIGNATURE DOES NOT COMMIT YOU TO MEMBERSHIP

Name (print): Email

Address:

City: State: Zip:
Employer: Worksite/Station:

Signature: Date:

Home phone: Shift:

Job Classification:
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Figure 4-6
Typical Union Authorization Cards

important principles of federal law: the freedom of employers and unions to sign contracts and employee-free choice of union representation.8! A neutrality/card-check agreement generally includes a statement
from the employer indicating that it will remain “neutral” during the card drive, not oppose union organizing efforts, and recognize the union once it has obtained signed cards from a majority of employees.
However, the agreement may also contain terms that equate to unlawful prerecognition bargaining that is a violation of the NLRA. For example, in 2006, several parties questioned the neutrality agreement
between the UAW and Dana Corporation. The agreement contained, in addition to Dana voluntary recognition based on a majority of signed cards, certain “principles” that would be contained in the future
collective bargaining agreement, including four-year terms, no-strike/no-lockout language, health care premium sharing and maximum deductibles, and flexible compensation programs. Those parties that
supported the NLRB decision to accept the agreement as lawful contended that it was a “constructive, problem-solving” framework, an important step in implementing employees’ “freedom of choice,” and that it
would help conduct the organizing drive by providing specifics to the employees before they sign cards. Opponents, however, claimed the principles amounted to the prenegotiation of mandatory issues by a union
that has not been certified to represent the employees. In addition opponents note that such principles may encourage employers to seek a preferred union that will agree to a “sweetheart deal” that is not in
employees’ best interests 62

Legislation was introduced in the 109th Congress as a result of the movement by unions to seek voluntary recognition in all representation cases. The Employee Free Choice Act would amend the card-check
process by placing a bargaining obligation on an employer if a majority of workers sign cards authorizing union representation. Thus the employer could not insist on a secret-ballot election, as s the case currently.
Supporters of the bill claim: “It should be the employees’ choice (for a secret-ballot election), not the employers’, and that is really what the heart of this bill is all about.” Opponents, however, claim the change in
the card-check process would subject workers to intimidation from unions because they would be forced to make their preference known.®3 The pros and cons of card-check recognition versus a secret-ballot
election are summarized in Table 4-3 (.

NLRB Directive

The third method by which a union may be certified to represent employees (in addition to election and voluntary recognition) is by an NLRB directive. Such cases are rare and only occur in situations where the
NLRB has determined that an impartial election in which employees can express their “free choice” is not possible. The cases usually involve employer interference in a secret-ballot election that makes holding a
second fair and impartial election unrealistic. Such NLRB directives are called a “Gissel bargaining order,” based on a landmark 1969 case 84
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In the Gissel case, the Court gave a stamp of approval for authorization cards as a substitute for an election when an employer’s actions amounted to an unfair labor practice. The Court recognized that if
traditional remedies could not eradicate the lingering effects of the employer’s conduct and permit the holding of a fair election, the union’s authorization cards were a more reliable indicator of the employees’
desires than an election, and a bargaining order should be issued. Known as the Gissel Doctrine ©, the board is strictly limited in imposing a Gisse/ bargaining order to cases in which the union actually gained
majority status through the authorization cards. Regardless of how outrageous the employer's actions, unless such a majority is demonstrated, no order to bargain can be issued.5 The board has also issued
bargaining orders when the employer has gained independent knowledge of the union’s majority status or has acknowledged the union’s right to represent employees or, as in Case 4-2, when it is demonstrated

that the employer hoped that if it ignored the union, it would just go away.

Gissel Doctrine
The Supreme Court decision that allows the use of authorization cards as a substitute for a certification election when an employer shows unfair labor practices and when the results of an

election may be unreliable.

First Contract Bargaining

Once the NLRB has certified a union as the bargaining agent for a unit, then bargaining for an initial contract begins. For both sides, negotiating a first contract is, according to NLRB General Counsel Ronald
Meisburg, a “critical stage of the negotiation process because it forms the foundation for the parties’ future labor-management relationship.” Unfortunately, the initial bargaining sessions are often heated because
the parties recently completed a contentious election. In many cases the employers’ negotiators don't want to be at the bargaining table and are well aware they cannot be forced to accept any proposal. Thus,
heated first contract negotiating sessions may lead to charges of unfair labor practices being filed with the NLRB (discussed in detail in Chapter 10 D). During initial contract negotiations, almost half of all
employers refuse to bargain. The NLRB protects the “free choice” that the employees have expressed in the recent election designating the union as its bargaining representative and thus may seek an interim
court injunction under Section 712 of the National Relations Act against the employer. About 28 percent of the employer refusal to bargain cases filed during first contract negotiations are found “meritorious."8¢




image3.png
Labor News UPS Freight Workers Peacefully Join Teamsters

UPS has had a generally positive relationship with the Teamsters Union. Thus, when UPS purchased Overnite Transportation (which became UPS Freight), management decided not to fight any attempt by
the newly acquired workers to join the Teamsters Union, which already represented UPS employees. Instead, management chose to remain “neutral” and to recognize any Teamsters local union that collected
signed authorization cards from a majority of its workers and not to require a secret-ballot election. The result was majorities of UPS Freight workers signed cards and were recognized in Milwaukee,
Minneapolis, Southern California, Oakland, Seattle, New England, Memphis, Detroit, and Louisville. By 2010 the Teamsters represented over 12,400 UPS Freight workers in 42 states. Ira Rosenfeld, UPS
executive, explained why management chose to recognize the new workers voluntarily: “UPS Freight and UPS have always respected the wishes of the employees and will continue to do so.”

Source: Adapted from Bill Wolfe, “UPS Freight Workers Sign Up for Teamsters,” Louisville Courier-Journal (January 26, 2008), p. A1
The collective bargaining process is at the heart of the employer-employee relationship. That process, however, is not a simple one. The 1935 National Labor Relations Act, as subsequently amended, defines the
process and limits the parties to it. A group of employees cannot simply present their requests to the employer. Procedures must be followed to determine if those particular employees are protected by the act. A
union purporting to represent the employees must prove that it does indeed represent them. And any particular group of employees who feel they have similar interests and desires and therefore should negotiate
together may not satisfy the requirements of the act as an “appropriate” unit of employees for collective bargaining purposes. This chapter explores the process by which a group of employees can organize for
purposes of collective bargaining and be recognized by the NLRB as a bargaining unit. The organizational campaign strategies of both the union (in support) and management (in opposition) and representational

election process are also discussed
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Table 4-3

Organizational Picketing Issues

Type of activity

Purpose

Restrictions

Reasoning

Organizational Picketing/
Leafleting of Targeted
Employer

Purpose is to force Employer to recognize or bargain with
Union or is to force employees to accept the union as.
their collective bargaining representative

May not exceed 30 days without filing for recognition with NLRB; or if Employer has.
recognized another union; or if valid election held within 12 months

Must show actual organizing activity by having
sufficient employee interest in unionization

Informational or Publicity
Picketing

Purpose to advise the public that the Employer does not
employ union members; or have a contract with a union;
or pay union wages

Message must be truthful, picketing is directed to the public and not employees and
can't interfere with other parties coming and going

Rights are based on First Amendment Free
Speech

Secondary Picketing (Hot
Cargo)

Purpose is to force a nontargeted employer not to do
business with Targeted Employer

ONLY allowed in construction industry and garment industry; Otherwise is ULP by
Union

Unions shouldn't be allowed to embroil a neutral
employer in a dispute between Union and
Targeted Employer

Secondary Picketing at a
Construction Site (Hot
Cargo)

Purpose is to force a nontargeted employer not to do
business with the Targeted Employer

If both employers share a site, Union must target entrance used by Targeted Employer
(Separate Gate Doctrine); unless nontargeted employer is “essential” to the
operations of the Targeted Employer, then the Union can direct picketing at it as well

If Unions cannot picket at locations with “shared”
activities, then being able to reach a construction
employer would be nearly impossible

Leafleting Peaceful, consumer handbilling without pickets, to Can'tinclude picketing or targeting only employees of nontargeted employer Rights are based on First Amendment Free
convince consumers to boycott the Targeted Employer Speech
Bannering Holding a large banner publicizing the dispute to force Can'tinclude picketing or targeting only employees of nontargeted employer Rights are based on First Amendment Free

nontargeted employer not to do business with Targeted
Employer

Speech
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CASE4-2 Authorization Cards Honored Four Years after Signing

The company operates a plastics recycling facility. Its business is to recycle used plastic containers into plastic pellets that are then sold as raw material to manufacturers. The company employed 64 people at its
inception and reached a peak workforce of 92 in February 1994. At the time of the events that were the subject of the instant complaint, the company employed 68 nonsupervisory employees, but since then the
workforce has dwindled to 36.

In the fall of 1994, some of the company’s employees contacted the International Ladies Garment Workers Union (ILGWU). In early October, the ILGWU began a campaign to unionize the company’s workers. In
January 1995, the company laid off 29 employees and then another 10 in July. Since 1995, the workforce of the company has remained at around 35 employees.

The ILGWU filed a charge with the NLRB, alleging various unfair labor practices, including charges that the layoffs were motivated by a desire to quash the unionization campaign. The general counsel of the
NLRB issued a complaint against the company on March 21, 1995. The complaint was heard in 1995 and a decision issued in 1996. The administrative law judge (ALJ) found that the company had committed
numerous violations of the NLRA and recommended the imposition of a bargaining order under the Gissel doctrine. The company timely appealed the ALJ's decision to the NLRB.

For some unexplained reason, the NLRB did not issue its decision and order until 1999, more than three years after the ALJ's decision. The board affirmed the ALJ's findings. The board agreed with the ALJ that
the severity of the company’s conduct required the imposition of a bargaining order under Gissel. Under the bargaining order, the company was directed to bargain with ILGWU's successor union, the United
Needletrades, Industrial and Textile Employees (UNITE).

When the board's order was issued, the company’s original attorney on this matter had retired, and the company was in the process of finding a replacement. The company filed a motion to reopen the case,
arguing that circumstances had changed since the ALJ's decision, including the restructuring of its business, a high turnover rate (only five employees who were working at the time of the complaint still worked for
the company), and the passage of four and a half years. The company asked for reconsideration of the bargaining order in light of these changed conditions. The board refused, and the company contested the
order in court

Decision
Courts are almost unanimous in holding that the NLRB must take current conditions into account when it determines whether to issue a bargaining order under the Gissel doctrine. Relevant changed
circumstances include passage of time and turnover in the workforce. If the board had before it evidence that circumstances at the company’s plant were in relevant respects significantly different from those at the
time of the ALJ's decision recommending a bargaining order, the board erred when it refused to take the changes into account in determining whether a bargaining order should issue.
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However, the Court found that the board was not required to seek out changed circumstances. Both the company and the NLRB agreed that the board’s procedural rules would have permitted the company to
update the record at any time after the ALJ's recommendation and prior to the board's decision. The company made no such motion until a month after the board's decision. The Court held that the party seeking to
benefit from changed circumstances bears the burden of providing the information to the board. The board is entitled to assume, in the face of the party’s silence, that the facts are as initially presented. Because
the changes to the company were gradual over a number of years and not a sudden event, the company had no excuse for its failure to so inform the NLRB:

Source: Adapted from NLRB v. U.S.A. The Company Corporation, 168 LRRM 2897, (2001)

Decertification Elections

Also allowed under the act and supervised by the NLRB are decertification elections, whereby the members of the unit vote to terminate an existing union’s right to represent them in collective bargaining. The
NLRB honors a bar to a decertification election within the first year of representation after a secret vote election to give a new union time to reach agreement with the employer. Decertification elections most
commonly oceur, therefore, when the initial year of union representation ends with no collective bargaining agreement. If there is a valid contract in place, then a decertification petition can be filed within 60-90
days of its expiration, or if a contract has expired and no new agreement is being negotiated. The NLRB, in 2007, modified prior board rulings and held that voluntary recognition, unlike a secret-ballot election,
does not bar a decertification petition from being filed by employees or a rival union for the first year after the recognition. The majority opinion stated that the “uncertainty” surrounding voluntary recognition based
on an authorization card majority, as opposed to an election, justifies delaying the election bar for a brief period—45 days—during which unit employees can decide whether they prefer a board-conducted
election. 87

The rules for a decertification election ( are similar to those for certification, with some exceptions. Only employees can file a decertification petition, which must include 30 percent of the eligible members of the
unit. Again, the NLRB investigates the validity of the petition. If the union feels there is a problem with the petition or that an employer has unlawfully helped in the petition, it may file a blocking charge and delay
the election until the unfair labor charge is resolved. And, similar to when a majority of employees sign recognition cards, the NLRB has accepted a petition to decertify a union signed by more than 50 percent of
the employees in the unit without an actual election.68

Decertification Election
The process of removing a union as the certified representative of employees within a bargaining unit. A secret-ballot election is conducted by the NLRB to determine a majority opinion.




image60.png
Although an employer can in no way aid the filing of a petition, afterward, the employer, the employees who filed the petition, and the union may all engage in an election campaign. The rules for conducting a
decertification election are the same as those for a representation election

After the votes are counted, if a majority of the employees vote against the union, it is decertified. A tie vote counts against the union because it no longer enjoys a majority status. If the union wins, it continues to
represent the unit, and another election is barred for at least a year. Why do workers vote to decertify their union? One or more of the following factors are usually present in situations in which unions are
decertified:

1. The employer has recently treated employees better.

2. The employer waged an aggressive antiunion campaign

3. The employer moves to a traditionally nonunion geographic area.

4. The union is perceived by a majority of its members as being unresponsive.

5. Female, minority, and younger workers lose confidence in the union because of its declining public image and aging leaders 69

The decertification election or representatives’ decertification (RD) is similar to, but different from, a deauthorization election  {Dor union deauthorization election (UD). In a UD, the bargaining unit members
decide if they want to nullify the union shop provision in their agreement. Thus if a union loses a UD, the union still represents the employees in the bargaining unit and the rest of the collective bargaining
agreement remains intact. However, if a union loses an RD election, it no longer represents the employees in the bargaining unit, obviously a much more serious outcome. The UD election process in the NLRA is
unique in that a majority of the employees in the bargaining unit must vote to rescind the union shop provision, compared with only a majority of those voting required in certification and decertification elections.”®

Deauthorization Election
The bargaining unit members decide if they desire to nullify the union shop provision in their agreement, which must be passed by a majority of the bargaining unit members. Thus if a union

loses a deauthorization election (UD), the union still represents the employees in the bargaining unit and the rest of the collective bargaining agreement remains intact, but emioyees are not
required to join the union
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/A 2003-2004 study by Clyde Scott and Edwin Amold of decertification (RD) elections and deauthorization (UD) elections as well as certification of representation (RC) elections for a 40-year period (by decades,
1959-1998) indicated a few election trends: (1) although decertification (RD) elections and deauthorization (UD) elections together account for under 20 percent of all elections held by the NLRB, the percentage of
RDs more than tripled (from 5.6 to 16.5 percent) and the percentage of UDs more than doubled (from 0.8 to 2 percent); (2) the number of RD and UD elections peaked in the 1980s (RD = 18.7 percent, UD = 2.8
percent); the number of representation elections (RCs) peaked in the decade of the 1970s (133,506) and fell by over half during the 1990s (61,515); (3) union victories in RDs rose from 34.8 percent during the
1960s to 56.5 percent during the 1990s while union victories in UDs remained stable around 31 percent; (4) unions were generally more successful in winning UD and RD elections in larger bargaining units.”!

Representation Elections in the Public Sector

Although modeled after private-sector campaigns, union elections conducted in the public sector have some differences. Public-sector employers may not be able to prohibit nonemployee union agents’ access to
the workplace because the workplace is a public area.”2 Rules governing public employer preelection activities during an organizational campaign generally mirror private-sector restrictions, although some state
and local governments have encouraged less restrictive standards, particularly when applied to employers expressing an opinion on the effect of unionizing. In effect, this approach balances the employer’s right of
free speech with its duty not to be coercive.73

Exclusive Representation

When a labor union is recognized as the exclusive bargaining agent for a unit of employees, two major issues come into play. The first is union security, which is preserving the union’s continued representation of
the employees. The second is what representation by a union means to an individual employee.

Exclusive representation ( is both a practice and a principle of law. The practice predates the law. As discussed in earlier chapters, the very roots of the labor-management relationship depended on the
workers' agreement to join together to make demands on the employer. Without such solidarity, employers would have gone to other workers willing to work for what the employer wanted to pay. Before this
practice became law in the Wagner Act, labor organizers and union members had to “strong-arm” some employees who might otherwise break ranks.

Exclusive Representation
Having been certified as the collective bargaining agent for a particular unit, the union has the legal right to bargain for all the employees within the unit, nonunion as well as union
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Because part of the goal of the Wagner Act was to eliminate labor unrest, the lawmakers agreed that if a majority of the employees working in a defined unit voted to be represented by a union, then all the
employees would be covered. This rule gives real power to the union’s bargaining position and simplifies the bargaining process. The value of exclusive representation in negotiating collective bargaining
agreements cannot be overemphasized. Without it, the process simply does not work. If even a few employees ignore the union and gain individual benefits from the employer, the need for a union can be
questioned. Likewise, if individual members of a bargaining unit take unsanctioned action, an employer’s confidence that the union can speak for the workers is undermined. For example, if employees engage in a
wildcat strike, the agreement the union made ot to strike in exchange for gains at the negotiation table becomes meaningless. And if exclusive representation was not the rule, the administration of a contract
among like employees in an inconsistent manner would be disruptive to the labor-management relationship.”4 What are the keys to a union successfully organizing a workplace, and the keys to management
successfully resisting a drive? The “Tips from the Experts” are provided by experienced labor and management professionals.

Tips from the Experts

Union
/A union organizer can generate sufficient interest at a workplace to organize employees in the three following ways.

Organizing at the workplace is not much different from organizing in the community, on campus, or anywhere else for that matter. The key to successful organizing efforts is finding the connection between
the prospective ‘members” and the “organization” seeking their allegiance. For employees, traditionally this connection was easy: better compensation for their labor, health benefits, and job security. Today,
this connection must be based on other things as well. The basics exist for many workers, whether by existing collective bargaining or by legislation. Where the basics do exist, the emphasis must shift to (1)
employment security, (2) employee—employer partnership in providing quality products and services, and (3) employee political power in the elective and legislative processes. It is necessary to find out what
the workers want and to show them how the union is the vehicle for attaining what they want.

Management
What are three ways an employer can legally discourage employees from organizing?

. Good communication, from suggestion programs (boxes for employees to write questions to be answered by top management, .g., Winn-Dixie’s ‘I want to know” program, in which the chief
executive officer personally responds to any question within 24 hours; anonymous questions can be answered in company newsletters or publications specifically geared for that purpose) to reward
programs. In the latter, employees compete for the best idea for cost-cutting or similar measures to simply training supervisors in how to best field questions and issues around which union organizing
attempts focus and how to proclaim the company’s union-free philosophy without interrogating the employee in the process.

b. Active participation, from joint employee-management quality teams dealing with specific workplace issues to bonus incentives for every employee when both the company and the individual
employee exceed their performance objectives to employee representation in the development of critical personnel policies (e.g., the disciplinary system)

c. Instituting an internal grievance appeal process to remove the last (assuming “a” and “b” are followed) appeal the union has.
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Summary

Employees under the National Labor Relations Act have the right to organize into labor organizations and to seek representation for the purpose of collective bargaining with their employers. The NLRA and
subsequent court and NLRB decisions define the processes for this representation. The NLRB is given wide authority to determine on a case- by-case basis an appropriate unit of employees—one of similarities and
interests for collective bargaining purposes. In the public sector the question of appropriate is often moot since employees’ right to organize is specified by profession—teachers, police officers, fire fighters, and so
on

The initial step is usually taken by a group of employees or a union organizer. Unions generally have three methods by which they can be recognized to represent employees: voluntary recognition by an employer
when a majority of the employees sign authorization cards; an NLRB directive; or, the most common, a secret-ballot representation election. The organizing drive conducted by a union wishing to represent a unit of
employees is very important. Tactics used by unions to organize and by companies to resist unionization have become much more sophisticated—such as salting an employer. Management can, and usually does,
try to convince the employees to vote against the union in an election, but must carefully follow “TIPS” and “FORE” during the campaign. The NLRB strives to hold a fair election—one in which all employees have a
“free choice” without undue pressure by either the union or management. If a union receives a majority of those voting in the election, it is certified by the NLRB as the exclusive bargaining agent for the bargaining
unit of employees for at least one year, and then begins to bargain a first contract with the employer.

Unions are structured into four levels; locals, nationals, interationals, intermediate, and federations. In the past most unions were either craft or industrial, however more recently the differences have become
blurred as many national unions have organized workers outside of their traditional roots, and thus today many are mixed unions, and include not only workers of different crafts and unskilled industries but private
and public sector members in some cases. Local union officers include president, vice president, secretary/treasurer, business manager, and stewards—for many members the union person they interact with most.
Stewards, because they serve a dual commitment to both management and the union and handle most grievance issues, are highly valued.
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CASE STUDIES Case Study 4-1 Salting

The Company is engaged in the business of removing or cleaning hazardous waste. Most of its employees fall into three categories; (1) field technicians who are unskilled laborers; (2) drivers and operators of
trucks; and (3) field supervisors who go out into the field and are in charge of jobs. The driver and equipment operator positions require commercial driving licenses (CDL). All parties agree that the people who are
called field supervisors are employees and not supervisors within the meaning of Section 713 of the act

The Union was engaged in organizing companies in the area handling hazardous materials. The Union sent a letter dated March 9 to the Company indicating (a) that it was commencing an organizing drive; (b)
that the NLRA precluded the employer from restraining or coercing its employees; and (c) that it would be distributing literature to its employees at various projects. Subsequently, the Union began leafleting to the
Company’s employees on their way into and out of the workplace:

On March 21, the Company placed a help-wanted ad, seeking to hire operators who had CDL licenses and H&T (hazardous material handling endorsements). The Union sent two members, Castillo and Rivera, to
apply for a job. And even though neither had the required commercial driver’s license, they were allowed to fill out applications and were interviewed. They both were told that they could have jobs as field
technicians, and arrangements were made for them to get a drug test. Neither informed the Company that they were members of a union o that they intended to organize employees on behalf of the Union. They
were “covert” salts and were instructed to keep their union membership secret until the appropriate time. Castilo and Rivera were told by the Union that if they obtained jobs, the Union would make up the
difference in the wage rate paid by the Employer and the wage rate that they had been getting from being employed as shop stewards at union employers. Also, the Union agreed to provide them with any benefits
not provided by the Company. They started as field techs on April 16 or 17

On the morning of April 13, the Union sent teams of union agents into the Company’s office to apply for work at the Company as “overt” salts. The overt salts went to the Company's facility in pairs, wearing union
clothing and carrying recording devices to record what was said during the application process. When the overt salts entered the facility, they asked the Company’s receptionist for employment applications and
advised her that it was their intention to organize the Company. She responded that the Company was not interested in becoming a union shop, but informed the applicants that they could apply for one of the
available driver positions but that, in order to apply for such positions, they would have to produce driver's licenses with CDLs and HAZMAT endorsements. Although some of the applicants indicated to the
Receptionist that they possessed those licenses, it is undisputed that, in fact, none of them did. When none of the individuals were able to produce the required licenses, she advised them that they could come
back and fill out applications when they had obtained them. One of the applicants then inquired whether he could fill out an application for a field technician position. She told him that the Company did not have
openings for field technicians at that time, but that he could complete an application and she would keep it on file. He did not, however, complete an application. None of the applicants returned to the Company
after April 13, nor did they make any further attempt to apply for employment with the Company.

The Union filed an unfair labor practice charge against the Company for refusing to hire or consider for hiring the union members in violation of the NLRA
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In order to establish a refusal-to-hire violation the Union must establish the following elements: (1) that the Company was hiring, or had concrete plans to hire, at the time of the alleged unlawful conduct; (2) that
the applicants had experience or training relevant to the announced or generally known requirements of the positions for hire, or in the alternative, that the employer has not adhered uniformly to such
requirements, or that the requirements were themselves pretextual or were applied as a pretext for discrimination; and (3) that antiunion animus contributed to the decision not to hire the applicants. In order to
establish a refusal- to-consider violation the Union has to show (1) that the Company excluded applicants from a hiring process; and (2) that antiunion animus contributed to the decision not to consider the
applicants for employment.

The Company argued that none of these applicants had the qualifications necessary to be hired as drivers. Nor were these “overt salts” actually looking for employment. All of them had full-time jobs at the Union,
as business agents, organizers, or dispatchers. When they were invited by the office person to submit applications for nondriver jobs, accompanied by their social security cards and driver licenses, they never
followed up on this invitation and not one made any further attempt to apply for employment. Furthermore, the Company, having recently decided to hire around four laborers (including union salts Castillo and
Rivera), did not immediately need any field technicians. Put simply, they were not qualified for the jobs advertised and they did not apply for jobs for which they were qualified, but which were not immediately
available.

The Union argued that the Company’s decision not to hire or consider for hire the “overt salts” was clearly motivated by antiunion animus for when the two “covert salts” applied for jobs for which they were not
qualified, the Company allowed them to complete the application process and they were, in fact, hired as field techs. In addition, the Receptionist's statements that the Company did not want to be a union shop
clearly showed the antiunion animus amid the ongoing organizing drive

Source: Adapted from Alistate Power Vac, Inc. and Laborers International Union of North America, Local 78, 354 NLRB No. 111 (2009).

Questions

1. Explain how the Company’s treatment of both the “covert’ and “overt’ salts applications for jobs compares to the recommended counter-salting steps for employers.

2. Would either the “covert’ or the “overt” salts in this case satisfy the NLRB ruling that applicants for employment bust be genuinely interested in seeking employment before claiming protection under the
NLRA?

3. Does the Company's opposition to becoming a union shop indicate that there was antiunion animus in refusing to consider the “overt” salts for employment?
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Case Study 4-2 Exclusive Representation

In 1981, the company laid off more than 100 employees because of an economic recession. The existing contract already provided that laid-off employees would accrue “continuous service” credit for two years
and would retain continuous service credit for an additional five-year period. In addition, the union negotiated additional benefits for these laid-off employees. One of the benefits was a commitment by the company
that these laid-off employees would be “offered future employment opportunities” with the company in the event positions opened up.

Eleven years later, in 1992, the company needed employees, and it notified the former employees and offered them interviews. Some were rehired. However, 16 former employees who were still union members
were not rehired. They sought the help of their union in filing a grievance against the company, claiming that the company had violated the contract by not rehiring them. The union declined, saying that because
these union members were no longer employees of the company, they were not part of the bargaining unit and the union had no duty to represent them. The 16 former employees argued that under the agreement
negotiated by the union while they were employees, they had acquired certain protections and that it was now the union’s duty to enforce those protections. Because the former employees could not pursue the
grievance without the union, the negotiated protections would be meaningless if the union failed to represent them. The 16 former employees sued the union

Source: Avspted rom Smih v ACF Inustres, 143 LRRI 2693 (1595),

Questions

1. If the court rules that the union has no duty to represent these former employees, they cannot pursue their grievance against the company. Discuss why this result is fair or unfair to all three parties: the
company, the union, and the former employees.

2. When the union bargained for the laid-off employees, the employees were told they would have future employment opportunities with the company. Do you think it was unreasonable for these laid-off
employees to expect the union’s help 11 years later? Why or why not?

3. If the company and the union had known that 11 years would pass before positions opened up at this plant, do you think they would have provided the “future employment opportunities” provision?
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Bargaining Unit Determination

The NLRB, in carrying out its lawful responsibilities, decides representation cases. That is, Section 7 I3 of the Labor-Management Relations Act authorizes the board to decide on a case-by-case basis the
appropriate bargaining unit  of employees for collective bargaining purposes. The board exercises this power to guarantee employees the fullest freedom under the act—mainly, employees’ right of self-
organization. The NLRB does not have rigid or constrictive regulations for dealing with recognition cases. It has wide discretion in its decisions, which courts will uphold unless they find that the board acted
arbitrarily.! Both the board and the courts recognize that more than one unit sometimes may be appropriate for collective bargaining. The board is not required to choose the most appropriate unit, only an
appropriate unit, as demonstrated in Case 4-1 which involves the service technicians and lube workers at a Ford truck dealership. Although there are no hard-and-fast rules in the act to determine appropriateness,
there are certain limitations on the types of units and on workers to be included and excluded from units. The NLRB generally follows certain fundamental and logical policies in determining an appropriate
bargaining unit

Appropriate Bargaining Unit
The group of employees determined by the NLRB to be an appropriate unit for collective bargaining purposes. After a bargaining unit is identified, the employees of that unit have the right to
select their bargaining representative, usually a labor union.

CASE4-1 Appropriate Bargaining Unit: Ford Truck Dealership

The company is a truck dealership that sells, modifies, and services light-duty and heavy-duty trucks. The company operates two facilities. The Main Facility is the primary location for sales and service of trucks.
The second, known s the Annex, is across the street and operates under a different name. The Annex specializes in servicing, equipping, and modifying trucks. The central issue in dispute is whether the union
designated an appropriate collective bargaining unit under the National Labor Relations Act

At the Main Facility, the service department consists of several service advisers who deal with customers seeking truck service, approximately 14 service technicians who diagnose and repair trucks, and two lube
workers who perform lubes, oil and filter changes, and the like. The service technicians work either day or evening shifts. They are responsible primarily for the actual servicing and repairing of customer vehicles.
Service technicians are paid an hourly wage, receive commissions based on their efficiency, and can receive commissions for additional work authorized by a customer on a technician’s recommendation. Service
technicians are certified and are required to provide their own tools, wear blue uniforms with a company logo, and attend regularly scheduled meetings with management. The lube workers also work either day or
evening shifts. They work alongside the service technicians and are responsible primarily for oil and filter changes and lubes. The lube workers are not certified and are paid hourly. One lube worker owns his tools;
the other does not. The lube workers report to the same supervisor as the service technicians.
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Key Terms and Concepts
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Review Questions

SoENO A BN~

What criteria does the NLRB consider when determining whether an appropriate unit of employees has a substantial mutuality of interests?
How does the National Labor Relations Act limit the board's determination of the appropriate bargaining unit?

What are the steps the NLRB follows in a representation election?

How does certification benefit a union? Under what circumstances might the NLRB invalidate a certification election?

What factors might contribute to employees’ voting to decertify a union?

What are the rules that employers and union organizers must follow during an organizational campaign?

Compare bargaining unit determination in the public and private sectors.

Discuss the issues from the employer’s standpoint on union “salting” efforts.

Explain the respective roles of the four levels of unions: local, national, intermediate, and federation

What steps are commonly used by unions to organize a workplace?
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JEES You be the Arbitrator “Just Cause” for Termination

Article VIl

Seniority

Section 7 0. Seniority shall be lost for the following reasons:

b. if the employee is discharged for cause.

Asticle XVII

Grievance and Arbitration Procedure

Section 7 0. Step 3.

4) The arbitrator shall not have the authority to amend or modify this agreement or establish new terms or conditions under this agreement. The arbitrator shall determine any question of arbitrability.
Asticle XXII

Discharge or Suspension

Section 7 0. The following disciplinary policy is hereby established

1. Step 1. Awritten notice describing the nature of the employee’s problem(s) will be given to the employee, an opportunity will be provided to correct these problems.
2. Step 2.A second written notice will be sent and a two (2) day suspension without pay will be imposed, affording the employee some time to reflect on the problem and on ways to correct them
3. Step 3.Termination—Management reserves the right to waive this policy, if, in their opinion, it is in the best interest of the company to do so.
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Facts

Atruck driver was discharged for failing to make timely deliveries and not using the quickest, most direct route as previously instructed. The company warehouses and distributes wholesale floor covering products
and operates from several locations. The driver was hired in November 2000 and during his relatively short, eight-month tenure with the company received a total of four other employee warning reports. According
to the employer, the driver demonstrated a continuing pattern of failing to follow orders, company policies, and supervisory instructions involving the use of a global positioning system (GPS) mounted in his truck,
completing daily driving logs, and utilizing toll roads for the best way to make deliveries in a timely fashion. On two occasions the employee simply failed to complete his deliveries, costing the company extra
expense and a loss of customer satisfaction. The triggering event for his termination was his refusal to use the toll road to make a delivery even though he was offered an advance of the toll road fee. In response,
the union claims that the employee’s failure to use toll road was justified because he was already owed $87.32 in post-toll reimbursements. One of the employee’s prior warning reports was grieved and settled in
his favor, and he was disputing the remaining three at the time of his discharge. In this grievance he is challenging his discharge, seeking reinstatement with back pay, seniority, and benefits.

Issue

Does the collective bargaining agreement (CBA) require the employer to have “just cause” to fire an employee, even if the language is not in the CBA?

Position of Parties

The employer argues that this discharge is not subject to arbitration because the CBA does not contain a “for cause” requirement (see Article XVII, Grievance and Arbitration Procedure, and Article XXIl, Discharge
or Suspension, printed earlier). Therefore, there is no standard against which the arbitrator may test the employer's actions

In response, the union argues that the company position ignores the plain language of the agreement stating that seniority “shall be lost. .... if the employee is discharged for cause.” According to the union, in a
unionized work environment, the termination of seniority equates to the termination of employment (see Article VII, Seniority).




image71.png
Questions

1. As arbitrator, what would be your award and opinion in this arbitration?
2. Identify the key, relevant section(s), phrases, or words of the collective bargaining agreement (CBA), and explain why they were critical in making your decision
3. What actions might the employer and/or the union have taken to avoid this conflict?

Source: Adapted from Superior Products, 116 LA 1623 (2002)
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At the Annex are several installer/fabricators, a parts employee, and an estimator. The installer/fabricators are technically part of the company’s service department. The Annex employees are responsible primarily
for installing custom beds and other features on trucks sold by the company and those brought in for service or other work. Sometimes work is performed on the same truck at both locations, as when modifications
are made to trucks bought at the main location, and some of the work is performed at the Annex, such as air conditioner and hitch installation. Installer/fabricators employed at the Annex must be able to weld and
are administered a welding test prior to employment. Like the service technicians, the installer/fabricators are required to provide their own tools. There is only one shift at the Annex, however, and Annex workers
have a different supervisor than the service department employees. Annex employees wear a different uniform and are paid an hourly wage without any commission or bonuses.

The company employs one human resources manager for both facilities. The company’s parts and service director also interviews all applicants for either facility. Employees at both facilties are on the same
payroll and have the same vacation and benefit policies as well as use the same break room, though there is an additional break room in the Annex. Employees are rarely transferred from one facility to the other.
All the company employees attend occasional safety meetings and company functions.

The union filed an election petition to represent a unit of employees at the Main Facility consisting of all full-time and regular part-time service technicians and lubricators. The NLRB certified the 16 employees at
the Main Facility as an appropriate unit, and an election was held. The union won by a vote of nine to seven and was certified. The company, however, refused to bargain, contending that the group of employees
designated as the bargaining unit was not the appropriate unit for collective bargaining

The company claimed that the board erred in its unit determination because there were other appropriate units. For example, the company believed that a pure “craft’ unit consisting of the service technicians was.
a more appropriate unit because the lube workers have limited responsibilities and do not receive technician training or that a broader unit that included all the service department personnel at both locations would
be a more appropriate unit because the employees performed functions related to the repair of trucks.

Decision

The Court noted that the National Labor Relations Act delegates to the NLRB the power to determine what an “appropriate” employee unit is for collective bargaining purposes. The Court will uphold an NLRB's unit
determination as long as the identified unit is appropriate and the decision is supported by evidence. The company’s position was that the unit certified by the NLRB was not appropriate because there were other
potential units that could also be appropriate. But the existence of other “appropriate” units will not in and of itself invalidate a finding of the NLRB that the unit requesting recognition is an appropriate unit. In this
case, placing the lube workers in the same unit as the service technicians made sense because of all the workers at the Main Facility, these were two groups of workers who actually performed mechanical work.
And although there might have been similarities between the workers in the Main Facility and in the Annex, there were also differences. The Annex workers performed different functions and were required to have
different skills. They worked different shifts and were compensated differently. The Court upheld the NLRB decision that the service technicians and the lube workers were an appropriate unit.

Source: Adapted from Country Ford Trucks, Inc. v. NLRB and International Assoc. of Machinists and Aerospace Workers, AFL-CIO, Local 1528, 165 LRRM 2649 (2000).
Most contracts contain an article that specifies the recognition of the union as the representatives of the bargaining unit, such as this example:
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Recognition

Section 7 [ The Company recognizes the Union, during the term of this Agreement, as the sole and exclusive representative of the employees in the bargaining unit defined as “The Electrical Workers Unit” by the National Labor
Relations Board in its Decision and Direction of Election dated August 12, 1944, for the purpose of collective bargaining with respect to rates pay, wages, hours of employment and other conditions of employment 2

Bargaining Unit
The bargaining unit is defined as the particular group of employees represented by the union in collective bargaining. The union has exclusive bargaining rights for all employees within the unit, whether they join
the union or not; and it has no rights for those employees outside of the bargaining unit. The determination of exactly which employees are within the bargaining unit may have a great effect on the outcome of the

organizing campaign. The union seeks a unit in which it feels it can win a majority of the vote in a representation election. When the employer and union cannot agree on the unit, the NLRB, under Section 7@ of
the National Labor Relations Act, decides on “the unit appropriate for the purposes of collective bargaining.”

Appropriate Unit
The basic underlying principle for the NLRB’s determination of an appropriate unit is that only

employees having a substantial mutuality of interest in wages, hours, and working conditions can be appropriately grouped in that unit. The logic is that the greater the similarities of working conditions, the greater
the likelinood the unit's members can agree on priorities and thus make the collective bargaining process successful.4

The criteria that are most often used in deciding what constitutes a rational unit include community of interest, history of bargaining, desire of employees, prior unionization, relationship of the unit to the
organizational structure, and public interest.




