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Defining the Public Sector

The public sector consists of a myriad of levels and jurisdictions of governmental units providing basic services. The three levels of government are federal, state, and local. The United States has a federal system
of government with a national government and subnational entities officially called states. Local governments include cities, counties, towns, and villages, and such entities as local school boards and public
utilities. All three levels of government have two roles as it relates to collective bargaining: in the private sector as creator and protector of collective bargaining rights, and in the public sector as employer. The
federal government through the National Labor Relations Board, state governments through similar State Boards or Labor Departments, and many local governments through local labor-management
organizations, and/or through the appropriate courts at all levels, are those to whom employees and employers will turn to when there are labor issues to address. In this chapter, and in the context of labor
relations, however, we view these governments as employers, or management.

The Federal Government

The federal government is divided into three main branches: the legislative, the judicial, and the executive. These branches have the same basic shape and perform the same basic roles defined for them when the
Constitution was written in 1787. Congress, the legislative branch, passes the laws. The president is the elected chief executive officer and is charged with faithful execution of the laws. The Supreme Court and all
other federal courts have the judicial authority vested in them by the Constitution to interpret the law. A system of checks and balances prevents power from being concentrated in any one of the three branches.
During the centuries since the Constitution first defined the federal system, the federal government has grown and evolved in response to economic and political events. There are certain areas where a national

policy is clearly required, such as foreign relations, defense, the monetary system, and foreign and interstate commerce. The National Labor Relations Act, for example, was passed in the interest of ensuring
peaceful interstate commerce.

Other areas once thought to be in the domain of state or local government, or the private sector, have become national concerns and have resulted in federal intervention, such as social security, the environment,
agriculture, and race discrimination. The day-to-day administration of federal laws is in the hands of the various federal executive departments, created by Congress to deal with specific areas of national and
international affairs, such as the Department of State, the Department of Defense, and the Treasury Department, three original departments created by Congress. There are also independent agencies that are a
part of the federal governmental structure, such as the National Labor Relations Board, the United States Postal Service, and the Central Intelligence Agency (CIA). Between World War | and World War I, as a
result of the Great Depression, dozens of new agencies and new programs were created to deal with the U.S. economy. Because of the federal government's increased role in domestic and foreign affairs, its
widespread regulatory systems, its authority and responsibilities have grown tremendously. This growth s reflected in the number of federal civilian employees, which increased from 391,000 in 1916 to 1.9 million
in 1950 to 3,594,000 in 2009.3 Over one million of those employees are represented by unions, although all are not union members as you can see in Table 3-113. Because the law allowing federal employees to
form bargaining units and enter into negotiations does not require that they become union members, many do not. Even though they are not union members, the negotiated contract still applies to them
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Now looking at the role of the federal government in the private sector, there will be references throughout this text to both the National Labor Relations Board and the federal courts. The National Labor Relations
Board has the authority to enforce the NLRA, to order remedial actions, that is, remedies to make whole those who have been harmed by violations of the act. If the offending party fails to abide by the board’s
order, or wishes to challenge the board’s order, the issue goes to federal court. The federal court has three levels, district court, court of appeals, and the Supreme Court. A ruling from a district or court of appeals
that is not challenged s legally binding; if challenged and heard by the Supreme Court, then that decision is legally binding

Table 3-1
Union Affiliation of Public Sector Employees, 2009
Total Members of Unions Percent of Employed Represented by Unions Percent of Employed
Public Sector 21,133,000 7,896,000 374 8,677,000 411
Federal Government 3,594,000 1,005,000 280 1,192,000 332
State Government 6,294,000 2,025,000 322 2,222,000 353
Local Government 11,244,000 4,867,000 433 5,263,000 4638

State Government

Astate government is the governing body of one of the 50 states. State governments and the federal government are legally dual sovereigns . The sovereign nature of government is one of the major issues
discussed further i this chapter—it explains why collective bargaining in the public sector differs from that in the private sector. State governments share power with the federal government, and under the U.S.
Constitution, all governmental powers not granted to the federal government are reserved for the states. The framers of the Constitution recognized the potential for conflict between the two levels of government,
especially in the use of concurrent or shared powers, so they adopted strategies to avoid it. The U.S. Constitution was made supreme over state constitutions and included a clause that declared the actions of the
federal government supreme whenever its constitutional use of power clashed with the legitimate actions of the states. As discussed in Chapter 13, the preemption of the federal labor law over state laws on the
same subject is a result of this constitutional provision. The Constitution also established ground rules for relationships among states by listing the reciprocal obligations the states owed each other—primary
respect for each other’s laws.
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Dual Sovereignty
The sharing of governmental power between the federal and state governments. Under the U.S. Constitution, all powers not granted to the federal government are reserved for the states.

Al states have a written constitution and a three-branch government modeled on the U.S. federal government. The executive branch of every state is headed by an elected governor, and the legislative branch is
typically a bicameral legislature made up of a senate and a house of representatives (except Nebraska, which has a unicameral body). The judicial branch is typically headed by a supreme court which hears
appeals from lower state courts. Most states are subdivided into counties, which are considered subsets of state government and share in the state’s sovereignty. Like the federal government, state and county
governments need money to function. States rely primarily on sales and/or property taxes, but also on grants from the federal government for administering programs such as retirement, unemployment
compensation, and other social insurance systems, and fees such as tolls, lottery ticket sales, and income from college tuition. Counties can exercise such functions and impose such taxes as their respective state
constitutions allow.

Historically, the tasks of public safety, public education, public health, transportation, and infrastructure have generally been considered primarily state responsibilities, although all of these now have significant
federal funding and regulation as well. One of the largest issue areas left to the discretion of the states is education. The public education system is administered mostly on the state and local levels. Elementary
and secondary schools receive funding from all the different levels of government: about 45.6 percent from the state government, 37.1 percent from local governments, and 8.3 percent from the federal
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government
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Workers in some states, such as these highway workers, are given the right to organize, join unions, and bargain collectively, while similar workers in other states are not given such rights.

Source: Blcomberg via Gety Images.

Some states, such as California and Hawaii, have expanded bargaining rights in the private sector to those employees not covered by the NLRA, specifically agricultural workers. State Labor Relation Boards are
usually created to enforce the respective state labor law by ordering remedial actions and enforcing the same through the state court system

Local Government

A municipal corporation is the legal term for a local government. A municipal corporation is a political creation of a state that is composed of the citizens of a designated geographic area and which performs certain
state functions on a local level. These political entities are called corporations because, unlike the federal or state governments, they are not considered sovereign entities. Rather they are created by the state as.
an entity capable of conducting business but only as to such powers as are conferred upon it by the state. They fall into two categories—those with general jurisdiction, such as cities or towns, and those with
specific jurisdiction, such as school districts or public utilities.
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States give municipalities the power to create an official governing body, such as a board or council. In many local government structures, the legislative body also serves as an executive body, directing the day-to-
day operation of its activities. Some local government separates the executive and legislative duties with a mayor or a “chief executive” who manages the government. The governing members of the local
government are elected by voters who live within the voting boundaries of the municipality. The local body has the power to pass ordinances, or local laws. These laws may not conflict with state or federal laws.
The responsibility to carry out those laws falls on the mayor/chief executive if there is a separate executive authority.

Some states grant so-called home rule ( powers to municipalities in the state constitution or state statutes. Home rule is a flexible grant of power from the state to municipalities to determine their own goals
without interference from the state legislature or state agencies. It allows municipalities to act on issues of local concern because they do not have to seek approval for their actions from the state legislature.
Although home-rule powers are broad, in no event may a municipality enact a law that is specifically precluded by state law or that is contrary to state law. As discussed later in this chapter, the grant or prohibition
of collective bargaining rights of local government employees is often the result of decisions made at the state and not the local level

Home Rule
Aflexible grant of powers from the state to municipalities to determine their own goals without interference from the state legislature or state agencies

The governmental authority most commonly exercised by municipalities is the exercise of what is called police powers, that is, the power to enact laws governing health, safety, morals,
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Police officers and firefighters are often represented by local chapters of the Fraternal Order of Police (FOP) and International Association of Fire Fighters (IAFF)

Source: St Olsery Gty mage

and general public welfare. States also commonly give their municipalities the power to enter into contracts. This power can be exercised only by action of the local governing body. So in the event a local
government does enter into collective bargaining with its employees, its governing body, usually a city council, must approve that agreement. This adds a political aspect to labor relations in the public sector that
does not usually exist in the private sector. Municipal corporations may impose taxes and/or user fees depending upon their statutory authority. The services usually provided by local government include schools,
police and fire protection, parks and recreational facilities, and traffic lights.

Just as employment in the federal government grew, state and local governments’ employment increased over fourfold, from approximately 4 million in 1950 to around 12 million in 1976 and to 17.5 million in
2009.5




image13.png
History of Public Sector Labor Relations

Congress excluded federal, state, and local government employees from the provisions of the National Labor Relations Act. In the traditional sense, Congress viewed government not as an employer but as a
representative of the people, supplying certain necessary services. Therefore, government-employed people were not employees but public servants, and already existing systems protected them from the
arbitrary actions of private employers. Such systems addressed basic employee concerns—wages, benefits, and job security—even as the sovereignty of the government was maintained

Pendleton Act

Such was not always the case. In the early 1800s, citizens were scandalized by the use of party patronage in federal, state, and local governments. This spoils system @ (Dcaused a turnover of government
workers on the basis of their political affiliation, not on their ability or dedication. Government workers were expected to support political candidates with time and money or fear losing their jobs. The government

lost continuity and efficiency because of the repeated replacement of trained employees.

Spoils System
Cln the early 1800, this patronage system for the federal government meant that workers were hired on the basis of who they supported in elections. Employees were expected to support

political candidates or lose their job.

In 1883, Congress passed the Pendleton Act ®, which provided for a bipartisan three-member Civil Service Commission to draw up and administer competitive examinations to determine the fitness of
appointees to federal office. The act protected federal employees from being fired for failure to make political contributions and actually forbade political campaign contributions by certain employees. The
Pendleton Act affected only about 10 percent of the federal employees at the time, but it enabled the president to broaden the merit system and was the foundation of the present federal civil service system. Many
states followed the federal government's lead and instituted civil service merit systems for their employees. A civil service or “merit” system provides job security for government workers. Rules governing hiring,
firing, and discipline protect workers from arbitrary actions, and due process hearings give workers a forum to protest employment actions by govemnment managers.
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Pendleton Act

Created the federal merit system to address the abuses of the spoils system; administered open competitive examinations; protected employees from being fired for political reasons; and
provided that Congress set the wages for federal workers.

Early Public Sector Unions

The Pendleton Act also gave Congress the right to regulate wages, hours, and working conditions of public employees. To a large extent, the response to the Pendleton Act by both the executive and legislative
bodies in the early 1900s demonstrates the hydra-headed nature of public sector labor relations. Two early federal employee organizations, the New York Letter Carriers (1863) and the National Association of
Letter Carriers (1890), engaged in intense lobbying for improved salaries, better working conditions, and greater security for letter carriers and their families. In 1895, the Postmaster General prohibited postal
employees from visiting Washington to influence legislation. President Theodore Roosevelt followed in 1902 with his infamous “gag order,” forbidding postal and federal employees, either individually o through
associations, to solicit members of Congress for wage increases or for other legislation. In reaction, Congress enacted the Lioyd-LaFollette Act of 1912 with the intention of conferring job protection rights on
federal employees and a restriction on the authority of the executive branch of government to discharge a federal employee for talking to Congress. The purpose of this act, from the legislative perspective, was to
allow Congress to obtain uncensored, essential information from federal employees or their associations. Congress intended to allow the federal workers direct access to Congress in order to register complaints
about conduct by their supervisors and to report corruption or incompetence.® However, from the executive perspective, the unfettered access to Congress by federal employees played havoc with the ability to
manage federal agencies and the federal budget 7

Following upon the success of the Letter Carriers, other organizations of govemment employees, such as the National Federation of Federal Employees (NFFE) formed in 1917, the American Federation of
Government Employees (AFGE) formed in 1932, and the National Association of Government Employees (NAGE) formed soon after, concentrated on lobbying to obtain legislation favorable to their members. For
most government workers, such lobbying proved to be successful. Although income was modest, fringe benefits such as vacations, paid holidays, paid sick leave, and pensions offered the public employees.
rewards not found in the private sector. So before the National Labor Relations Act was passed, federal employees, represented by employee associations and organizations, could boast of an indirect participation
in decisions affecting their employment. Unlike their counterparts in the private sector, their employer also could be reached in the legislature and at the ballot box. However, the growth of public employment at
every level soon began to erode that accessibility.
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Although most public sector unions began and grew in strength and number in the 1960s and 1970s, a few of today’s major local government public unions have much older roots. Firefighters and police officers,
for example, first formed “fraternal organizations” © or “social clubs,” similar to unions in the late 1880s. The firefighters formed the International Association of Fire Fighters (IAFF), which was chartered by the
American Federation of Labor (AFL) in 1918. It is the oldest noneducation nationally affiliated state or local union. Police fraternities chartered at the same time suffered a setback in 1919 in Boston,
Massachusetts. That year the Boston police commissioner refused to meet with the Boston Social Club to discuss wages and working conditions, which caused a walkout by 1,200 police officers. However, the
Boston Social Clubs AFL charter included a promise of “no strike.” The officers were all fired, and the American Federation of Labor revoked the charter. Massachusetts governor Calvin Coolidge, a future U.S
president, stated, “There is no right to strike against the public safety by anybody anywhere, anytime,” a position that took hold nationally and set back the cause of police unionism for many years.8 Today,
however, the Fraternal Order of Police (FOP), formed in 1917, is the world's largest organization of sworn law enforcement officers with over 325,000 members in 2,100 lodges.®

Fraternal Organizations
Aunion that represents public employees in one profession and began as a professional organization before widespread collective bargaining by public employees.

Teachers were another group to form early public sector unions. The National Teachers Association, today known as the National Education Association(NEA), formed in 1857, and the American Federation of
Teachers (AFT) formed in 1916. These organizations, first set up by school administrators to advance the interest of the teaching occupation, grew more aggressive in championing the repeal of laws that forbade
teachers from smoking, placed restrictions on their dress, or imposed curfews. 10 The American Federation of State, County and Municipal Employees (AFSCME) traces its origins to the Wisconsin State
Employees Association formed in 1932. AFSCME began as a number of separate locals organized by a group of Wisconsin state employees. By 1935, 30 locals had become a separate department within the
American Federation of Government Employees. In 1936, the American Federation of Labor chartered AFSCME

The Push for Public Sector Collective Bargaining

During the 1930s and 1940s, private sector unionization flourished under the protection of the National Labor Relations Act. These unions sought job security, higher wages, improved benefits, grievance
procedures, arbitration rights, and, more important, recognition as participants in the decision-making process
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Unionization grew later and more slowly than the public sector for a number of reasons. One, unions held less attraction for many public employees because they already enjoyed some of the protections sought
by private employees—job protection through the civil service system, benefits like sick and annual leave days (1893), and an eight-hour day (1888). In addition, the nature of government employment was
predominately white collar, while unionization in the 1930s and 1940s was by and large a blue collar activity. And finally, the Sovereign issue, discussed in more detail later, and a legal environment that was highly
unfavorable to public employee collective bargaining, kept employees at all levels of government from being able to approach government employers and engage in collective bargaining. The successes of private
unions, however, began to surpass the public employees’ ability to lobby. In the private sector, wages and benefits improved year after year, and job security was increased through the establishment of grievance
and arbitration procedures in collective bargaining agreements. The organized worker also became cognizant of the respect a union could demand from an employer. Because strikes were protected under the act,

the employer did not hold all the bargaining strength.

Hatch Act
Passed in 1939, amended in 1993, the Hatch Act limited the political activities of federal employees to shield workers from political pressure and ensure that the resources of the federal

government were not used to favor a political party.

Ci

il Service System
A governmental system of employment based on merit. Employee selection is based on examination scores or an assessment of experience and abilities. Promotion, advancement, and

discipline are based on job performance.

Public employees discovered that lobbying efforts alone could not provide them with the controls and benefits of collective bargaining. Their swelling ranks made the lobbying process increasingly cumbersome. 11
The organizational size and complexity of government contributed to mismanagement and job dissatisfaction. It became increasingly difficult for employees to influence legislative action because the numerous
layers of bureaucracy freed politicians from responsibility. For example, the passage of the Classification Act of 1923 (superseded by the Classification Act of 1949), which provided a personnel and pay structure
for federal employees based on duties assigned a job rather than the qualifications of the person holding the job, and the 1939 Hatch Act, which limited the political activities of most federal workers, took a
great deal of flexibility away from sitting politicians. (See Profile 3-1/3.) In addition, the civil service systems ( that had been developed to protect public employees
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Profile 3-1 Hatch Act (1993 Amendment)

In 1993, President Bill Clinton signed a bill amending the Hatch Act and removing restrictions on federal workers’ partisan political activity that had been in place for over 50 years. The Hatch Act was passed
in 1939 after politicians used their control over Works Progress Administration (WPA) programs to influence elections. Workers were solicited for contributions and pressured to change their party
registration and to work for the election of candidates selected by the WPA politicians. In an effort to clean up the WPA, the Hatch Act was proposed. The act placed prohibitions on the federal employees,
limiting their rights to take an active part in partisan elections rather than placing any strictures on those who solicited the employees. The act passed and President Franklin Roosevelt signed it into law.
Almost immediately, it was amended to include state and local government employees working under federal contracts and was put under the U.S. Civil Service Commission for enforcement.

Labor unions seeking to organize federal employees in the 1950s found the Hatch Act to be a deterrent. The threat, or perceived threat, of being accused of violating the Hatch Act because of union
organizing activities became a major issue. One union, the United Federal Workers of America, decided to challenge the law. Arguing the case two times to a divided Supreme Court, the union contended
that the Hatch Act went too far. The act's infringement on the First Amendment rights of federal employees was not necessary to guard against corruption. The Court disagreed and upheld the act as a
reasonable restriction on activity necessary to ensure orderly management of the federal government free of political partisanship.

After years of seeking amendment, federal employees can now engage in a wider range of political activities off duty, including managing political campaigns. In addition, federal sector union members may
solicit other union members for contributions to union-based PAC funds. However, federal employees are still barred from running for office and from soliciting for other types of political contributions.

Source: Adapted from Gilbert Gall, “The CIO and the Hatch Act,” Labor’s Heritage 7, no. 1 (Summer 1995), pp. 4-21; “Federal Service Labor and Employment Law,” Labor Lawyer 10, no. 3 (Summer 1994),
p. 373. See also Stephen Barr, “The Hatch Act Mests the Digital Age,” Washington Post (October 19, 2007), p. D4.
were perceived as employer-recruited, employer-directed personnel mechanisms. As one expert observed, ‘It is the labor-management inadequacy of the civil service system that has been a prime cause of the

remarkable thrust of union organization among public employees in recent years "12
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Public Sector Labor Laws

The Sovereignty Doctrine

As discussed in Chapter 21, the key to employers’ resistance to collective bargaining i the private sector was the desire to protect their private property rights. The National Labor Relations Act tried to balance
the employer’s private property rights against the employee’s right to organize and to bargain collectively. Although the purpose of the act was to place employees in an equal bargaining position, employers still
held all rights not taken from them at the bargaining table.

In the public sector, governments, backed by judicial decisions, were able to resist collective bargaining for many years by relying on the sovereignty doctrine { . Sovereignty is defined as “the supreme,
absolute, and uncontrollable power by which an independent state is governed.”'3 In a democracy, the source of that supreme power is the people who have vested their government with rights and responsibilities

as caretakers of that power. The sovereignty doctrine requires that the government exercise its power unfettered by any force other than the people—all the people.

Sovereignty doctrine
The unrestricted and paramount power of the people to govern. In the public sector, this doctrine is presented as a basic reason for not allowing employees to have collective bargaining
rights or the right to strike their public employers.

Collective bargaining was seen as a threat to that sovereignty doctrine for if government was to share decision-making authority with employees, it would affect the way government provides services and the
amount those services would cost the taxpayer. In the absence of laws allowing public sector employees to join unions and negotiate with their employers, courts had held that public employers could not delegate
any power to a private body such as a union. Specifically, delegating to labor the power to bargain or to arbitrators the power to bind governments would violate sovereignty doctrines and, ostensibly, threaten
democracy.

But the sovereignty doctrine had numerous weak points. First, government contracted extensively with the private sector contractors, and the negotiation of those contracts took place bilaterally. This practice
undermines a claim that government always makes its decisions unilaterally. Second, the sovereignty doctrine can no longer be used to support the theory that government—the ruler—can do no wrong when the
Supreme Court has allowed citizens to claim civil rights violations against state and local governments, and torts and contract violations against local governments and other municipal corporations, subjecting
them to monetary damages and remedial actions.
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It was the federal courts that finally supported the right of public employees to organize and join unions. In the landmark case McLaughlin v. Tilendis, the U.S. Court of Appeals held that in firing teachers in Cook
County, llinois, for joining the American Federation of Teachers violated the employees’ First Amendment right of free association and free speech. Subsequent decisions discarded the sovereignty-based doctrine
that prohibited collective bargaining in the public sector, although it is still a factor in how bargaining and resolution of bargaining disputes are governed.

Federal Employees

Executive Orders

In January 1962, the President's Task Force on Employee-Management Relations reported that a third of the federal employees belonged to labor organizations. It recommended that the government officially
acknowledge this fact and respond affirmatively to employees’ desire for collective bargaining. President John F. Kennedy signed Executive Order (E.O.) 10988 (D, which recognized the rights of federal

employees to join o to refrain from joining

Executive Order (E.O.) 10988
The executive order signed by President John F. Kennedy in 1962 allowing federal employees bargaining representation, forms of employee recognition, and the right to collective

bargaining.





image20.png
President John F. Kennedy’s Executive Order 10988 gives federal workers collective bargaining rights_ It also began a wave of similar state and local actions that stimulated the growth of public sector unions at all
levels.

Source: Gety Images.

labor organizations, granted recognition to those labor organizations, and detailed bargaining subjects. Although this executive order can be cited as having established the framework for labor-management
relations in the federal government, in comparison to its private sector counterpart, the National Labor Relations Act, it contained glaring deficiencies.

What is important about Kennedy’s original order of 1962 is the lightning effect it had on organizing drives among federal, state, and municipal employees. The order served as a signal to organize public workers
as much as the Wagner Act of 1935 had stimulated the growth of industrial union membership in the CIO and AFL. The effect of E.O. 10988 was to send public sector union membership rolls soaring. Before 1962,
only 26 union or association units in the executive branch of the federal government had union shops, and they represented only 19,000 workers. Six years after the Kennedy order, there were 2,305 bargaining
units, with a total membership of 1.4 million employees. A number of unions represented federal workers. The largest was the American Federation of Government Employees (AFGE). From 1962 to 1972, the
AFGE grew from 84,000 members to 621,000. The Postal Workers and the Letter Carriers unions also experienced growth in that period. For state and local public employees, the 1962 Kennedy order also
spawned growth in unionization, although the order did not apply to them directly. The fact that union membership grew, however, did not mean that all state or local governments recognized or bargained with
unions. 18

As in the National Labor Relations Act, the right to organize was granted to federal civilian employees under E.O. 10988. However, the head of an agency could determine that a bureau or office was primarily
performing intelligence, investigative, or security functions, and the employees of that bureau or office could be excluded from the executive order for national security reasons.

Another deficiency in E.O. 10988 was the lack of a central authority to determine bargaining unit recognition and to resolve disputes. Many decisions were left to agency heads who were the immediate supervisors
of the labor organization’s members. The most significant difference between the National Labor Relations Act and E.O. 10988 was the right to engage in work stoppages. Strikes were specifically denied to the
public labor organizations, and no substitute for a strike was provided, which left much of the “power” with the employers.
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To address these deficiencies, President Richard Nixon issued Executive Order 11491 in 1969, which established a Federal Labor Relations Council and an Assistant Secretary for Labor-Management Relations to
manage the labor relations system and to resolve disputes such as which employees could be represented by unions, how elections for selecting union representatives should be run, and whether any of the
provisions of the Executive Orders were violated. To resolve issues in lieu of strikes, the Executive Order offered mediation and arbitration through two new entities: the Federal Mediation and Conciliation Service
(FMCS) and the Federal Service Impasses Panel (FSIP). A subsequent Executive Order made the use of negotiated grievance procedures for settling contract disputes mandatory. 16

Postal Reorganization Act of 1970

Another initiative of the Nixon Administration was the passage of the Postal Reorganization Act of 1970 that made the U.S. Postal Service (USPS) an independent agency of the executive branch. USPS was.
permitted to operate using business principles, and charged with generating enough revenues to support the costs of the service it provides by allocating those costs among the many users of the postal system
Implementing the 1970 Postal Reorganization Act did not come without a struggle, however. The unions regarded the reform as privatization, and a Letter Carriers Union local in New York started a strike that soon
included one-third of the postal workforce, the first major strike by federal workers in U.S. historyl The impact was immediate and crushing; huge parts of the business sector ground to a halt. Nixon declared a
national emergency and announced that he would send the National Guard into New York City to move the mail. Within two days, the strike was over. The impasse was broken when postal workers were granted
full NLRB collective bargaining rights with the exception of the right to strike or the right to require all employees to become union members. "7

The Civil Service Reform Act of 1978, Title VI (D, also known as the Federal Labor Relations Act, and Reorganization Plan No. 2 of 1978 govern federal employee labor relations. The act is modeled after the
National Labor Relations Act; it gives federal employees the right to join or not join unions and to engage in collective bargaining; and it places central authority in a three-member panel, the Federal Labor
Relations Authority, who are appointed by the president of the United States. The Federal Labor Relations Authority (FLRA) oversees creation of bargaining units, conducts elections, decides representation cases,
determines unfair labor practices, and seeks enforcement of its decisions in the federal courts. The president also appoints a general counsel empowered to investigate alleged unfair labor practices and to file and
prosecute complaints. The unfair labor practice provision of the act generally mirrors the unfair labor practice provision in legislation for private employers and employees. And the act mandates inclusion of a
grievance procedure with binding arbitration as a final step i all federal collective bargaining agreements. The Federal Service Impasse Panel was continued by the act and provides assistance in resolving
negotiation impasses. The Federal Labor Relations Act, however, excludes from scope of negotiable issues wages and benefits, job duties, or classifications, and it prohibits political activities or requiring union
membership. The act covers most federal employees with the exception of supervisors and members of the armed forces and other security agencies. Profile 3-2 (3 provides an interesting look at an FLRA ruling

Civil Service Reform Act of 1978
Act designed to reform the outdated federal civil service structure, modeled after the NLRA. Created the Federal Labor Relations Authority to oversee labor-management relations within the
federal government
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National Security Personnel System

In 2002, President George W. Bush, in the wake of the September 11, 2001, terrorist attacks, created the Department of Homeland Security (DHS). The new department consolidated under one agency several
federal agencies with a central mission to protect America from terrorists. The DHS and the Department of Defense (DOD) were given their own personnel system, which included some civil service law provisions,
except the president was given the authority to “exclude federal agencies, subdivisions and units ... from relevant labor subsections.” The National Security Personnel System (NSPS) was to oversee about

760,000 federal government civilian employees. The unions successfully objected in court actions

Profile 3-2 Appropriate Bargaining Unit for the NLRB

In June 2007, the general counsel of the NLRB, Ronald Meisburg, objected to a ruling of the Federal Labor Relations Authority (FLRA) that the National Labor Relations Board Union represented employees
from both the board side and the general counsel side of the NLRB. The FLRA had recently certified the combined unit, even though the two separate bargaining units had existed for over 40 years.
Meisburg’s objection stemmed from the roles the general counsel and the board play in enforcing the NLRA. The general counsel is an independent prosecutor of labor cases before the board, which sits as
a court. To combine the two bargaining units into one would mean that the general counsel and board would be bargaining together and that the general council would bargain with the union about the
board's staff and the board about the general counsel's staff. In voicing these objections Meisburg said, “The FLRA's consolidation decision is in conflict with this statutory directive and blurs the lines of

supervisory authority that are set out in the National Labor Relations Act.”
In 2010, the U.S. Court of Appeals reversed the decision of the FLRA combining NLRB attorneys, investigators, and support staff into one unit. The principal issue was whether putting the National Labor
Relations Board-side and the NLRB's General Counsel-side employees in the same unit impermissibly interferes with the General Counsel’s independence created under the NLRA. The court answered in

the affirmative and vacated the FLRA's decision.

Source: Press Release R-2630, “NLRB General Counsel Seeks Court Review of Combined Unit of Board-Side and General Counsel-Side Employees,” (June 28, 2007). Available at http//www.nirb.gov.

Accessed February 22, 2008; N.L.R.B. v. Federal Labor Relations Authority, 613 F.3d 275 (C.A. D.C. 2010)
to the changes in the labor relations sections of the NSPS because they did not “protect the collective bargaining rights or ensure fair treatment of employees facing major disciplinary action.”18 The National

Defense Authorization Act for Fiscal Year 2010 repealed the statutory authority for the NSPS and directed the Secretary of Defense to provide for the conversion of all NSPS employees and positions back to their

original status by January 1, 2012
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Table 3-2 0 provides a chronology of the major events in federal public sector labor relations.

Table 3-2
Federal Public Sector Collective Bargaining History

1871 | The first Civil Service Commission was established to prohibit public employees from losing their jobs with every change of administration

1883 | The Pendleton Act was passed protecting about 10 percent of federal employees from being fired for failure to make political contributions and forbade political activities by certain employees.

1912 | Lloyd-LaFollette Act was passed; it allowed public employees to lobby Congress for better wages and working conditions.

1923 | Passage of the Classification Act of 1923 which provided a personnel and pay structure for federal employees based on duties assigned a job rather than the qualifications of the person holding the job.

1932 | The American Federation of Government Employees, one of the first public sector unions, was formed to lobby for legislation favorable to their members.

1939 | The Hatch Act was passed limiting the political activities of most federal workers.

1962 | Executive Order 10988 was signed by President John F. Kennedy. The order recognized the rights of federal employees to join unions and granted recognition to those unions and allowed limited bargaining rights.

1970 | The Postal Reorganization Act was passed allowing postal workers to come under the National Labor Relations Act.

1978 | The Civil Service Reform Act replaced previous executive orders concerning federal employee bargaining rights. Title VIl of that act established the Federal Labor Relations Authority and modeled bargaining rights in the
federal government after the NLRA.

1993 | The Hatch Act was amended to lift some of the restrictions against political activities of public employees.
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State and Local Government Employees

There is no federal law currently governing the collective bargaining relationship between states and local governments and their employees. Although Congress recently considered a bill, the Public Safety
Employer-Employee Cooperation Act, which would have given local government public safety officers the right to join a union, to have the union recognized by their employer, and to bargain collectively over hours,
wages and terms of employment. The measure would allow the parties to seek mediation to resolve their differences, but it would not permit the workers to strike or to force their employers into binding arbitration.
In July 2010, the bill died in the Senate. Any attempt to pass federal legislation affecting state employee collective bargaining rights may be thwarted by the dual sovereignty of the federal and state governments.
The Supreme Court in five cases from 1968 to 1999 addressed the power of Congress to regulate public employment by states and local governments. The Court first applied the Fair Labor Standards Act in 1968
to public employees but reversed that decision eight years later by holding that the U.S. Constitution barred Congress from applying the FLSA to public employees. 19 But in 1985, the Court reversed itself again
and reasserted the right of Congress to regulate certain state government issues. 20 The Supreme Court may have backed away from that opinion in two cases in the 1990s—one limited the application of federal

employment laws to states relying on the theory of dual sovereignty?! and the other reasserted the Court's power to set limits on Congress’ authority to invoke the Commerce Clause to regulate in areas that have
only an insignificant connection with interstate commerce 22

Rather than a comprehensive nationwide approach to collective bargaining, then, what exists is a myriad of state statutes and local ordinances that address collective bargaining rights on the state and local level.
Forty-two states have enacted legislation granting public sector collective bargaining rights as shown in Figure 3-2 (0. The state laws generally fall into three categories: comprehensive public sector collective
bargaining rights; targeted public sector collective bargaining rights; or restrictions to public sector collective bargaining rights.

Comprehensive laws allow all state and municipal employees to join unions and to collectively bargain with their governmental employer. Most of these comprehensive statutes mirror the NLRA by creating a state
or local labor relations authority, which plays the same role
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the NLRB and FLRA do on the national level, and most mirror the provisions of the NLRA and the Federal Labor Relations Act and prohibit public employers from:

« interfering, restraining, or coercing public employees in the exercise of their rights to form, join, or assist labor organizations, or to refrain from such activity;
« encouraging or discouraging membership in labor organizations;

« sponsoring, dominating, or otherwise assisting their employees’ labor organizations; and

« refusing to negotiate, or to meet and confer, with the duly recognized representative of its employees.

Targeted collective bargaining laws either grant rights to most state and local employees but exclude some by name, or grant such rights exclusively to one or more classes of public employees, such as
firefighters, policemen, or teachers. Targeted collective bargaining statutes often refer to the labor relations process as “meet and confer” rather than collective bargaining. Such legislation usually includes
bargaining over wages, hours, terms of employment, and working conditions. Unfair labor practices and limits on, or prohibitions of, the right to strike also are legislated. The bargaining obligation is enforced by an
existing administrative agency and procedures are established should there be an impasse 23

Restrictive collective bargaining rights either prohibit public sector collective bargaining or are silent on the subject, which means the government employees have no right to negotiate with their employers. In the
absence of a state law, state governors may issue an executive order similar to the one issued by President Kennedy that gave federal employees collective bargaining rights or an Attorney General might issue an
official Attorney General’s Opinion (OAG) granting such rights. The order or opinion can give state or local workers collective bargaining rights if no state law prohibits such rights. However, workers seeking
collective bargaining rights would prefer a state law grant them because laws are more difficult to change than an executive order or an OAG. For example, in 2007, Indiana governor Mitch Daniels, in one of his
first official acts, voided the collective bargaining rights of about 25,000 state employees represented by three unions. His executive order made all existing labor contracts null and void. The collective bargaining
rights had been granted by an executive order of a previous governor, not state law, and thus could be revoked by the new Republican governor, without approval by the legislature. The affected state workers
included 8,638 represented by AFSCME 62, 14,654 represented by Unity Team Local 9212, and 1,377 Indiana State Police represented by IUPA Local 1041.24
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Local, county, and municipal governments may also adopt collective bargaining laws or, by practice, recognize and bargain with employee organizations.

Although state and local laws differ as to particulars, some patterns do emerge. Legislation is more favorable to collective bargaining in the northern, northeastern, Midwestern, and far wester parts of the United
States. The Sunbelt states located along the lower Atlantic coast, the Southeast, the Southwest, and the southwestern Rocky Mountain States generally do not have comprehensive public sector labor laws.

1n 2007, the U.S. Supreme Court in Davenport v. Washington Education Association 25 gave states new authority in regulating public employee unions. The unanimous decision allows state laws to curb political
activity by public sector unions by requiring them to obtain written consent from nonmembers they represent in a bargaining unit before spending fees collected from them for electioneering expenses. The decision
upheld a Washington state law that bans public unions from spending nonmembers’ fees to “influence an election or to operate a political committee.”28




image27.png
Public Sector Unions

Public sector unions today fall roughly into three categories: associations o fraternities, public sector-only unions, and mixed unions. As discussed earlier, many public sector unions have their roots in professional
associations and fraternities that developed before widespread public sector collective bargaining. The National Education Association (NEA) is the largest professional organization in the world, with over 3.2
million members and affiliates in every state as well as in over 14,000 communities 27 NEA state affiliates regularly lobby state legislators, seek to influence education policy and professional standards for
educators, and act to protect academic freedom and the rights of school employees. At the local level, affiliates perform a variety of activities, which may range from raising funds for scholarship programs to
bargaining contracts for school district employees. At the national level, the NEA lobbies Congress and federal agencies on behalf of its members and public schools and provides training and assistance to its
affiliates. The International Association of Fire Fighters (IAFF) is a labor union representing professional firefighters in the United States and Canada. The IAFF is affiliated with the AFL-CIO in the United States
and the Canadian Labour Congress in Canada. Currently, the IAFF has 289,000 members in 3,100 locals. The Fraternal Order of Police (FOP) is an organization of sworn law enforcement officers in the United
States. It claims a membership of over 325,000 members organized in 2,100 local chapters (lodges), organized into local lodges, state lodges, and the national Grand Lodge. The FOP lobbies Congress and
regulatory agencies on behalf of law enforcement officers, provides labor representation, promotes legal defense for officers, and offers resources such as legal research. These three organizations focus on one
group of employees in the public sector—teachers, firefighters, and police, respectively.

The American Federation of State, County, and Municipal Employees (AFSCME) is an example of a public sector-only union © that organizes multiple sectors of public employees. AFSCME is the second-
largest public union in the United States and the fifth-largest national union in the AFL-CIO, with over 1.4 million members. It represents public employees and health care workers throughout the United States,
Panama, and Puerto Rico. They include employees of state, county, and municipal governments; school districts; public and private hospitals; universities; and nonprofit agencies that work in a cross section of
jobs ranging from blue collar to clerical, professional, and paraprofessional. The American Federation of Teachers (AFT), which in the 1960s pioneered collective bargaining for Pre-K through 12th-grade teachers,
has grown into a 1.5 million-member union representing workers not just in education, but also in government, health care, and public service. The Association of Federal Government Employees (AFGE) is a
federal employee—only union with just under 300,000 members. AFGE represents employees in agencies such as the Department of Defense, the Department of Veterans Affairs, the Social Security
Administration, and the Department of Justice.

Public Sector-Only Union
Aunion that organizes multiple sectors of public employees but does not organize in the private sector.
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Many public sector employees are represented by unions that organize in both the public and private sectors. The Service Employees International Union, which claimed 2.2 million members in 2010, has more
than 1 million members in local and state governments including public school employees, bus drivers, and child care providers. 28 Another example of a mixed union Dis the International Brotherhood of
Teamsters. Teamsters, which originally was organized by drivers of horse teams, currently represents such public service employees as deputy sheriffs, corrections officers, and those who provide security in public
buildings; nurses, blood collection personnel, and aides who care for the elderly and veterans; school janitors and bus drivers; and workers who maintain roads and public utility systems.2%

Mixed union
Aunion that represents both public and private sector employees.

As detailed in Table 3-313, public sector unions are prominent in the list of all U.S. unions (private and public sectors) with 100,000 or more members, with 10 of the 32 unions

Table 3-3

Unions with 100,000 or More Members, 2007
Union Members.
National Education Association 3,167,612
Service Employees Intemational Union 1,575,485
American Federation of State, County, and Municipal Employees 1,470,095
Intemational Brotherhood of Teamsters 1,398,573
United Food and Commercial Workers International Union 1,304,061
United Steelworkers of America (with PACE) 975,947
American Federation of Teachers 832,058
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International Brotherhood of Electrical Workers 697,863
Laborers’ International Union of North America 657,197
International Association of Machinists and Aerospace Workers. 646,933
Communications Workers of America 559,083
International Union, United Automobile, Aerospace, and Agricultural Implement (UAW) 538,448
United Brotherhood of Carpenters and Joiners of America 523,126
Union of Needletrades, Industrial and Textile Employees 458,901
International Union of Operating Engineers 397,348
Maritime Trades 370,444
United Association of Joureymen and Apprentices of the Plumbing and Pipe Fitting Industry of the United States and Canada 332,205
National Association of Letter Carriers 287,236
International Association of Fire Fighters 283,932
American Postal Workers Union 283,279
American Association of Classified School Employees 260,000
National Postal Mail Handlers Union 249,509
American Federation of Government Employees 229,248
Amaloamated Transit Union 182.109
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Screen Actors Guild 176,455
American Nurses Association 157,055
Building and Construction Trades 150,000
Sheet Metal Workers International Association 149,149
International Association of Bridge Structural, Omamental and Reinforcing Iron Workers 134,134
International Union of Painters and Allied Trades 129,499
Transport Workers Union of America 115,145
National Rural Letter Carriers’ Association 111,893
Office and Professional Employees International Union 104,59

Source: U Dapariment of Labor, 2007.

listed, and two of the three largest unions, being public sector unions. For example, the National Education Association ranked first; the American Federation of State, County and Municipal Employees (AFSCME)
ranked third; and the American Federation of Teachers ranked seventh.30




image31.png
Contrasting Public and Private Sector Labor Relations

While federal and state statutes covering public sector collective bargaining may be modeled after the NLRA, there are still laws or practices that differ greatly from the act and from each other. Similarities and
differences between how collective bargaining is carried out in the public and private sectors are generally covered throughout this text. Those comparisons deal with the mechanics of organizing employees and
negotiating agreements, of determining bargaining issues and positions, costing wage and benefit proposals, and the processing of grievances and arbitrations. Collective bargaining in the private sector is largely
shaped by market forces. A private concern is driven by the profit motive—its assets and income must exceed its liabilities and expenses or it will not be in business for long. The private sector must be responsive
to its customers because it operates in a compefitive arena, and unless it provides its customers with the best value for the price, the customers will go elsewhere:

Collective bargaining in the public sector, however, is ultimately shaped by political forces. The services that are provided by government are generally not available from any other organizations, and are critical to
health, safety, and welfare such as education, public safety, public health and social services, and public utilties. It is important to recognize that government, unlike private sector employers, has no competitors,
and generally has a “monopoly” position in the market it serves. In addition, governments seldom go out of business, merge, or get acquired by competitors. The public sector is financed by taxes and fees
assessed against individuals equally regardless of the quality o quantity of the services provided to an individual. The core difference between the public and private sectors that raises some unique and
troublesome problems for both unions and employers when bargaining in the public sector is that government is ot a business. The following explores some of the issues that impact collective bargaining in the
public sector that are not in the private sector because of the nature of government.

Collective Bargaining’s Impact on Governmental Budgeting

While federal employees do not bargain on wages, most state and local employees can bargain over wages and benefits—a critical difference between collective bargaining at the federal level versus the state and
local levels! Budget-making for state and local governments is a political process in which various interest groups seek to have larger shares of the budget allocated for particular purposes. Within this budget-
making process public employees constitute one interest group. In the absence of collective bargaining, they are one among many interest groups. When a union becomes the exclusive representative of all
employees in the bargaining unit, it gives those employees increased influence in the budget decision-making process. Collective bargaining provides them with a special procedure through which they can
participate in decision making in a way not made available to others both with the executive branch and with the legislative branch

The chief executive of a state or local govenment—a mayor or a governor—is usually authorized to bargain on behalf of the city or state. The executive may delegate the negotiating task to a surrogate, for
example, a human resources director or labor negotiating team. But nevertheless, the negotiations are undertaken at the direction of the chief executive, who must bargain in good faith with the union until either an
agreement or an impasse is reached. This means that the chief executive enters into a dialogue with the union face-to-face on substantive issues of money and services. Management's proposals for pay and
benefits must be argued with explanations and supporting facts, in a way not usually done about the allocation of tax resources with other interest groups. Once a collective bargaining agreement is entered into, its
employment terms are binding for the duration of the agreement, unlike terms established by ordinance or regulations, which may be changed without the consent of the employees.
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If a government has multiple unions, the bargaining process will create pressures for uniformity. The high visibility of settlements in the public sector creates almost compelling pressures on the chief executive to
treat all groups the same, regardless of their relative value to the mission of the state or city. The bargaining process strengthens the position of bargaining groups which are politically weaker. This does not mean
that all groups will necessarily be given identical pay or benefits, but differences must be perceived as fair and not based solely on differences in political or negotiating power.

Legislatures at the federal, state, and local level pass budgets, so ultimately the wages and benefits granted to public employees come within their control and authority. Unions in the public and private sectors are
often experienced at lobbying on behalf of their members. But for public sector unions, the lobbying goes beyond just seeking favorable labor legislation and often includes lobbying directly for increased pay and
benefits, either in support of an agreed-upon contract with the executive or as an altemative to it. Employee organizations also affect the budgeting process through the election process. Public employees are
highly motivated to vote, to support candidates, and to be seen as a political force in order to be in a position to have a seat at the table when government resources are allocated. Because governmental
resources are not unlimited, substantial increases in one area, such as public safety, can cause decreases in other areas such as parks or sanitation. So public employees, when engaged in the collective
bargaining process, are influencing the budget-making process as well

Pattern Bargaining

Pattern bargaining in the private sector refers to national or international unions, such as the United Auto Workers, entering into agreements that set the bar for pay or benefit increases across the industry. In the
private sector, neither an employer nor a union is free to insist, as a condition of reaching an agreement in one unit, that the negotiations also include other units, or that the terms negotiated in the first unit be
extended to other units.31 Pattern bargaining & in the public sector, however, generally involves one government's bargaining stance with its multiple unions—police, fire, public health workers, and so on; in this
process the principle of “equal treatment” virtually ensures that every visible benefit granted one group will be given in some form to all. The public employer's refusal to settle with other unions until it has settied
with the “pattern-setting” unit would be, according to traditional notions, bad-faith bargaining. But since employee costs in the public sector are a significant figure for budgetary purposes, some techniques such as
pattern bargaining often must be devised to control the ultimate budgetary impact. The political and economic realities of public sector bargaining means that the wages and terms and conditions of employment
granted one union may determine the bargaining parameters for all others. The power of the historic “me too” ( negotiating stance can be great because it is very difficult for government officials to deny one
group of workers what they have granted another group—especially pay raises. Thus union members as well as nonunion workers can be expected to say ‘me too” after the first union has settled. Occasionally, a
less influential union is willing to negotiate assurances that they will receive equal benefits (‘most favored nation clause”), if the settlement entered into later with any other union is more favorable. The first union
then becomes the pattern-setting union. A pattern-setting union may object to being responsible for benefits to employees not in its bargaining unit, but if pattern bargaining is unacceptable, the unions can propose
two-level bargaining where they negotiate together those terms they are willing to be determined by a pattern and those that fall outside that agreement.

Pattern Bargaining
Acollective bargaining practice in which a national union strives to establish equal wages and benefits from several employers in the same industry. The union uses the negotiated contract
of one company to serve as a model contract for the entire industry.
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“ME TOO”
Public sector union demands for equal treatment when one union receives something of value

Inability to Pay

In the NLRA the obligation to bargain in good faith requires that employers and unions exchange relevant information when necessary to substantiate assertions made during collective bargaining. If an employer
bases its bargaining position on an inability to pay increased wages, then that employer must allow a union to examine the company’s books in order to verify the claim. A company that asserts an inability to pay
and then refuses to fumish substantiating financial information upon request fails to bargain in good faith. In the public sector, financial information of a public entity is generally available to everyone under typical
open records or so-called FOIA (D, freedom of information acts. When a government employer does not offer pay raises that meet the expectations of their union employees, or otherwise engage in concession
bargaining to reduce the employees’ economic benefits, fumishing information in support of that position is generally not an issue. What is at issue is whether local and state governments are allowed to set funding
priorities with the revenues they have available when those priorities reduce funds available for employees’ wages and benefits.

Foia
So called “freedom of information acts” or “open records” makes documents of public entities generally available to all citizens. In public sector collective bargaining often financial
information of a public entity is generally available to all bargaining units.
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Recently a federal court in Maryland threw out a county’s furlough plan that was put in place to save $20 million to meet a revenue shortfall of approximately $57 million.32 The court ruled that while the county had
the right to impose furloughs on all of its workers, even though the contracts with its unions did not include furloughs, it had to demonstrate that cutting the budget through furloughs, which reduced the negotiated
pay of employees, was reasonable and necessary. The court examined the financial situation facing the county and how it decided to address the tax revenue deficits and said that in light of other options open to
it, the decision to recoup $20 million of the needed $57 million shortfall from union employee pay was not reasonable. The court concluded that the county had available to it $97 million in reserve funds, had
budgeted $8 million for real estate and equipment purchases that were not under contract; could have reduced funding to the Community College or the County Hospital; or asked for additional funds from the
Parks and Planning Commission. The Court stated that “[t]he choice of which revenue-saving measure the County selected is outside the Court's purview, however the menu of alternatives does not include
impairing contract rights to obtain forced loans to the [County] from its employees.”33

Bargaining Differences in the Public Sector

Multilateral Bargaining

In the private sector, the expectation of the union is that the representative of management at the bargaining table speaks for the employer, so that if an agreement is reached, only the union goes back to its
membership and asks for approval. But in the public sector, that is not always the case. The public sector negotiator for management may find the role similar to that of the negotiator for labor, that is, charged with
returning a negotiated agreement for approval to the final authority. This is known as multilateral bargaining ( . In an executive-legislative { form of government, such as the federal government, state
governments, and most large cities, both the executive and the legislature are considered management, but with different roles. The executive manages personnel policies on a day-to-day basis under directives,
particularly budgetary directives, of the legislative body. During labor negotiations, however, when the decisions affecting the collective bargaining agreement are being made by the executive, but subject to either
budgetary approval or approval of the contract itself by the legislative body, conflicts between the two parts of management in the public sector can arise. If the legislative body disapproves of a proposed
agreement after the executive and the union have agreed, the collective bargaining process is undermined. If the legislative body seeks to join in the negotiations, it undermines the executive’s authority at the
bargaining table and puts the public entity in a weak bargaining position. If the negotiations are at an impasse and the legislative body seeks to play the role of mediator, it in effect simply starts a new level of
negotiations.
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Multilateral bargaining
Generally refers to negotiations in the public sector where the authority to commit to a collective bargaining agreement may be shared by the executive and legislative branches, and thus
three parties are involved in negotiations.

Executive-Legislative
Aform of government, such as the federal and state governments and most large cities, when both the executive and the legislature are considered management, but with different roles.

The executive manages the government on a day- to-day basis under directives, particularly budgetary directives, of the legislative body.

Open Negotiations

Public employee collective bargaining makes news. Press coverage of public employee collective bargaining can harm the bargaining process in several ways. If an impasse is reached, the parties may try to
explain their side to the media, hoping to influence public opinion and in turn the negotiating process. Rushing for media coverage may cause a party to present proposals publicly before it has presented them to
the other party at the negotiating table. By emphasizing the differences between the parties instead of the points of agreement, reporters can actually prolong the posturing stage. In the normal course of events,
agreement of public employees and employers at the collective bargaining table is not newsworthy; therefore, media coverage often is confined to reporting on the items separating the parties and not the items of
agreement. Publicity might also encourage the negative tactic of turing to the legislative body for impasse resolution. Coverage reinforces the bad feelings too often present in negotiations in a way the private
sector rarely experiences.

Sunshine laws ( may require that collective bargaining sessions be open to the public, often thwarting the parties' ability to compromise.34 Sunshine laws require public bodies, such as city councils, to conduct
their official business in public sessions open to citizens and the press (see Case 3-1). Some initial posturing is necessary on both sides so that the negotiator’s constituency is assured that he or she is acting on
their behalf. Negotiators may find it difficult to stop posturing if they are under constant scrutiny. At any particular juncture during the negotiation process, it may seem as if one side or the other is winning or losing
Afear of “loss of face” by either side may endanger the fair compromise so necessary to successful negotiations
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Sunshine laws
Statutes requiring that the official business of government be conducted in public, sometimes requiring that public-sector collective bargaining sessions be open to the public.

However, press coverage of public sector collective bargaining is necessary because the ultimate decision does rest with the public. Without contribution by the public at some point during the process, the parties
will not be able to gauge its reaction. By making the progress of negotiations public, elected officials and union members are able to get a response and so can modify their positions. For example, if a union
representing teachers leared through news coverage of their negotiations that the public would support tax increases to improve the teacher-student ratio but not to raise salaries, its posture during the
negotiations might change.

Case 3-1 Negotiating under Sunshine Laws

During 1985, the city's collective bargaining contracts with its police union and its general employees’ union were being renegotiated. Before each negotiating session, the city posted notice of the meetings on the
city's calendar at City Hall. Additionally, the city's representatives usually communicated directly with the newspaper’s reporters concerning such meetings. The city and the unions were unable to agree on a wage
level as well as a few other minor economic matters for the new contract. The city and the unions declared that negotiations were at an impasse, and a mediator was appointed to hear the disputes. The mediator
scheduled the hearing for the police union on December 10 and the other union for December 11, 1985.

On December 9, the city's bargaining team member contacted his counterpart on the police union’s team and arranged a meeting between the representatives for both sides to be held at 7 p.m. in a conference
room at City Hall. No notice was posted; the press was not notified. The purpose of the meeting was an attempt to settle the impasse. The meeting was futile.

The city had posted public notice of the mediation, which was convened on the morning of December 10. The reporter and other media representatives were present. Shortly after the mediator convened the
hearing, the police union’s representative requested a recess so that the city's representative could step out into the hall to speak with him. The reporter, covering his first mediator hearing, did not follow the
attorneys as they left the conference room. Out in the hall, the union’s representative offered another settlement proposal, which the city's representative accepted. The two representatives agreed not to reveal the
terms of the settlement offer until the following day to avoid prejudicing the mediator because she was to hear the general employees’ dispute the next day. The two bargaining representatives reentered the
conference room and announced to the mediator that a settlement had been reached. The mediator adjourned the proceedings but retained jurisdiction in the event of a later disruption regarding the settlement.
The reporter next asked the two representatives to tell him the terms of the settlement. Both declined, citing the need for confidentiality.
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Chapter 3 Public Sector Labor Relations: History and Law

Thousands of faculty, students, and staff on ten University of California campuses tumed out to protest against state budget cuts. The budget reductions increased tuition by 32 percent and cut faculty pay by 10
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The next day the mediation began with the general employees’ union with the same mediator presiding. Once again, the representatives for the city and for the union met outside the hearing room in the hall for a
private meeting. The same reporter followed the parties out of the hearing room, and the two representatives made no effort to exclude him from this “off-the-record” encounter. After the second day’s mediator

hearing was terminated, the reporter was informed of the settlement terms between the city and the police union. The membership of the police union and the general employees ratified the settlements. The city
council, at a public meeting with notice, subsequently approved the contracts, including the terms of the settlement agreed to during the private meeting on December 10.

The newspaper sued the city charging that it had violated the Florida sunshine law by carrying out negotiations with the police union on a collective bargaining agreement without notice to the public and an
opportunity for the public to attend. The city argued that the Florida sunshine law specified that “collective bargaining negotiations” were to be open to the public, but once an impasse was reached, that provision
no longer applied

Decision
The court did not accept the city's interpretation of the Florida sunshine law. The court noted that “impasse” only means a deadlock during negotiations when the parties refuse to compromise further to reach
agreement. An impasse does not relieve the parties of the duty to negotiate in good faith. An impasse is a part of “negotiations” and, therefore, subject to the sunshine law.

Source: Adapted from City of Fort Myers v. Newspress Publishing Company, Inc., 127 LRRM 3051 (1987)

Lack of “Union Security” in the Public Sector

Union security ® refers to the ability of the union to grow and to perform its collective bargaining role without interference from management or other unions. As the exclusive representative of certain employees,
a union enjoys a high degree of security. But unions seek even more security. In the private sector, union security provisions include requiring an employee to stay a union member during the term of the contract
(maintenance of membership); become a member of a union or lose the job (union shop); require an employee to support a union financially even if not a member (agency shop); and/or an automatic dues
deduction provision. (There is an exception for states which prohibit union shops. See Chapter 6 (3 discussion of “right-to-work” states.) These provisions ensure support for the union’s work as well as a
dependable source of revenue.

Union Security
The provisions of collective bargaining agreements that directly protect and benefit the union, such as dues check-off and union shops
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One significant challenge for public sector unions is the lack of union support because of “free riders” and “cheap riders.” Free riders { are employees who are in a unit represented by a union and are covered by
a collective bargaining agreement but cannot be required to join the union or pay any union dues or fees. Cheap riders ( are employees who are covered by a collective bargaining agreement but cannot be
required to become union members, but they are required to pay something, or “fair share,” to the union for the bargaining and representation services they receive. In both cases, the collective bargaining
agreement is binding on them, and the union is required to provide them with the same benefits as union members.

Free Riders
Employees within a bargaining unit who choose not to join the union that bargains for an agreement for the unit. Although the employees receive all negotiated benefits, they pay no costs

associated with the union.

Cheap Riders
Employees within a bargaining unit who choose not to join the union that bargains for an agreement but are required to pay a fee to the union to provide their share of the costs associated

with negotiations (usually 80 to 85 percent of the regular union dues)

Federal employees under the Federal Labor Relations Act cannot be required to either become union members or pay any money in the form of fees or dues in support of the union’s representation. 3% As a result
of that, AFGE, for example, represents over 600,000 employees but has a lttle less than half that many dues-paying members. State and local employees in states without right-to-work statutes cannot be required
to join unions but may be required to contribute their “fair share” for union representation under a 1977 Supreme Court decision, Abood v. Detroit Board of Education.38 In Abood, a Michigan statute authorizing
union representation of local governmental employees permitted an “agency shop” arrangement, whereby every employee represented by a union, though not a union member, must pay to the union, as a
condition of employment, a service charge equal in amount to union dues. Eight teachers filed actions challenging the validity of the agency shop clause alleging that they opposed collective bargaining in the
public sector, that the Union was engaged in various political and other ideological activities that appellants did not approve, and that the agency shop clause deprived them of the freedom of association, or in this
case, nonassociation protected by Bill of Rights. The Supreme Court ruled that insofar as the service charges were used to finance collective bargaining, contract administration, and grievance adjustment
purposes, the agency shop clause was valid. Otherwise, the employees cannot be required to pay for the activity of the Union with which they disagree. This decision established the criteria for a fair share

arrangement in the public sector.
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Fair share
/A sum of money paid in lieu of union dues, which represents the benefit a nonunion member of the bargaining unit gets from collective bargaining and contract administration by the union.

Supervisors In Bargaining Units

Under the NLRA and the Federal Labor Relations Act concerning federal employees, “supervisors” are not given collective bargaining rights. In the private sector and, presumably in the federal government, a
supervisor is seen as a vital part of management, so collective bargaining with supervisors makes no sense. On the state and local levels, the inclusion of supervisory personnel within the bargaining unit has
presented a difficult question. While many state or local laws may exclude “supervisors” from collective bargaining rights, when those laws have been challenged, courts and/or labor relation boards have applied
the NLRB test for what makes a supervisor a true supervisor and decided they were not supervisors. The nature of the actual duties of the positions can make the decision difficult. Should, for example, police
lieutenants and sergeants be part of a police officers’ bargaining unit if the only major difference is their rank and the fact that they have no managerial duties?

Those in favor of such inclusion point to the need to consolidate employees into groups to limit the number of unions with which a public employer is to negotiate. It has been suggested that supervisors moderate
demands and create less-militant organizations. In some instances, supervisory titles in the public sector do not reflect actual supervisory authority because of the way decisions are made in the public sector. In
addition, all supervisory and nonsupervisory career employees share common interests, especially in financial issues. Those who oppose the inclusion of supervisory personnel point out that supervisors face a
potential conflict of interest when they themselves are affected by a contract they must enforce. Also, in pursuing grievance procedures, the distinction between management and employee needs to be clear, and
supervisors may need to continue an operation during a work stoppage by the bargaining unit

Size of Public Sector Bargaining Units

The size of a public employee bargaining unit can give a strategic advantage to either management or labor. The public employer may encourage a larger unit, hoping the diverse interests and backgrounds of a
larger unit will prevent the union from gaining majority status. Larger units prevent or reduce the possibility that multiunion negotiation will be used against the employer. The time and cost of bargaining are greatly
reduced with larger units. Still, employers realize that the political power of public employee unions may be increased if the unit is very large. Because unions seek to represent the unit most likely to give it majority
status, size is not the only determining factor in their organization efforts. In addition, because of the mix of service and clerical employees being organized on a local o state level, the employees often have to
choose between two labor organizations—a trade union and an employee association. Their choice will have significant impact on the labor-management relationship.37
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The Right to Strike

In the private sector, an impasse in collective bargaining negotiations can result in a strike. The National Labor Relations Act reserves that right to the employee as an economic weapon. In the public sector, the
right to strike ( is usually denied to the public employee either by statute or by court action

Right to Strike
For employees in the private sector, the right to strike is guaranteed by the National Labor Relations Act, but public employees are generally prohibited from striking, making the right to
strike a major issue for public-sector unions.

The primary reason for prohibiting public employee strikes is that most of the services provided by public employees are essential to the public general welfare. Public safety, police, fire, and emergency medical
services are often cited as examples of why public employees should not be allowed to strike. But some less obviously critical services should also be considered, such as maintenance of public parks. The nature

of public parks s that they are open to the public, generally 24 hours a day, 365 days a year. Park maintenance is not just about esthetics but also safety. While a strike by park workers might not generate
immediate concern, over the long run a community could feel the negative impact.

Another reason cited for prohibiting public employees to strike is that giving unions the right to strike places too much power in the hands of the employees rather than in the elected representatives of the people,
which violates the sovereignty doctrine. Because there are no market controls on government services, the strike threat could cause public employers to make unwise agreements at the expense of the taxpayer.38

Those who believe the public employee should have the right to strike argue that despite legislation to the contrary, public employees do go on strike. 3% When that happens, attention is focused on the strike issue
and not on the reason for the disagreement, thereby thwarting the resolution of a bargaining impasse. Strikes, or at least credible strike threats, can facilitate agreements at the bargaining table by equalizing the
parties’ bargaining power 4% In addition, strikes test the union’s strength as a bargaining representative; their strength or weakness can be used as a bargaining strategy. Finally, proponents of public employees’
right to strike contend that nonessential public employees should have the same rights to strike as their counterparts in the private sector.41
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The Professional Air Traffic Controllers’ (PATCO) Strike

The Professional Air Traffic Controllers Organization (PATCO) represented air traffic control employees of the Federal Aviation Association (FAA). As federal employees, the air traffic controllers could not legally
strike. But PATCO gained a reputation of being an independent and feisty union when several hundred controllers conducted a work stoppage in 1969,42 and 3,000 controllers informally went on strike in 1970.
While some members were fired or suspended, some of the members' feelings of independence were rooted in the belief that they were highly skilled professionals who could not easily be replaced

Then in 1981, PATCO leaders called the first declared national strike against the federal government. The 13,000 strikers thought they were irreplaceable. President Ronald Reagan quickly wamed that such direct
disobedience of the law against public employee strikes would not be tolerated. He stated, “There is no strike; what they did was to terminate their own employment by quitting.”#3 Reagan gave workers a deadline
that most ignored; then he fired all but the few who returned to work. Not one controller was given amnesty or rehired until 12 years later when President Wiliam Clinton took office in 1993, but by then most of the
controllers had retired or found other careers

The success of the Reagan administration in replacing such highly skilled workers, together with widespread public support, left litle doubt in the minds of government workers as to what might happen if they went
on strike. PATCO miscalculated its ability to gain concessions by striking. It sacrificed substantial pay, a generous benefits package, and its very existence in its attempt to legitimize strikes in the public sector.44
The PATCO strike (D began a new era in both public and private sector labor relations, one in which employers view permanent replacement workers as a serious option to striking union workers.

PATCO Strike
The first declared national strike against the federal government resuited not only in the firing of all striking PATCO workers but also in the prohibition of any PATCO striking worker from ever
working again as an air traffic controller.
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Despite the arguments against public employees’ right to strike, some states allow public workers to strike either directly or by not prohibiting it as shown in Table 3-4 (2.

Table 3-4

States That Allow Public Employee Strikes

state Police and Fire State Workers Teachers Local Governments.

Alaska Strikes prohibited Strikes allowed nonessential workers, Strikes allowed only after advisory arbitration Strikes allowed

California Strikes allowed unless they threaten health and | Strikes allowed unless ruled as an unfair labor Strikes allowed unless ruled as ULP. Strikes allowed unless ruled as ULP
safety practice (ULP)

Colorado Court held strikes legal Court held strikes legal Court held strikes legal Court held strikes legal

Idaho Strikes prohibited No bargaining Strikes not prohibited; voluntary fact-finding No bargaining

Hawaii Strikes allowed after exhausting impasse Strikes allowed after exhausting impasse Strikes allowed after exhausting impasse Strikes allowed after exhausting impasse
proceedings proceedings proceedings proceedings

linois Strikes prohibited Strikes allowed; after required mediation Strikes allowed; after required mediation Strikes allowed; after required mediation

Louisiana Court held strikes legal Court held strikes legal Court held strikes legal Court held strikes legal

Minnesota Strikes not allowed Strikes allowed after mediation Strikes allowed after mediation Strikes allowed after mediation

Montana Strikes prohibited Strikes allowed; mandatory fact-finding; voluntary Strikes allowed; mandatory fact-finding; voluntary Strikes allowed; mandatory fact-finding; voluntary

arbitration arbitration arbitration
New Jersey | Strikes prohibited Strikes allowed Strikes allowed Strikes allowed
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Ohio Strikes not allowed Strikes allowed Strikes allowed Strikes allowed
Oregon Strikes prohibited; binding arbitration Strikes allowed after mandatory fact-finding Strikes allowed after mandatory fact-finding Strikes allowed after mandatory fact-finding
Pennsylvania | Strikes prohibited if safety involved Strikes allowed, with restrictions Strikes allowed, with restrictions Strikes allowed, with restrictions

Vermont No mention Strike prohibited Strikes not allowed; binding arbitration Strikes allowed

Wisconsin State prohibited Local option Strike prohibited State prohibited Local option Local option

Source: Various stte and egal nebstes

Resolving Impasse in the Public Sector

Because most public employees are not vested with the right to strike, reaching an impasse in the public sector follows a slightly different path. In most local legislation granting public employees the right to
collectively bargain, impasse cannot occur as a matter of law until the parties have completed a protocol of some Altenate Dispute Resolution (ADR) process: mediation, fact-finding, and/or arbitration. The

rationale for this additional element of impasse lies in the restrictions placed on public employees. Since the law eliminates the most common form of employee impasse resolution, the strike, the lawmakers add to
the duty of good-faith bargaining the burden of completing an ADR regimen. This addition offsets the union’s right with a burden most often borne by management

In Case 3-2, involving the Maine School District, the court held that unilateral implementation of changed contract terms prior to completion of the statutory ADR regimen would be a perse violation of the duty to
bargain in good faith. 43 The court explained that the “peaceful” third-party intervention procedures are intended as substitutes for strikes and work stoppages “and are designed to provide escalating pressure on

both parties to produce a voluntary settlement.” The court in that case pointed out, however, that the ADR regimen ended in a voluntary and not a mandatory finding. If both parties engaged in a typical public

sector collective bargaining process agree that they have reached an impasse and are ready to mediate, arbitrate, or fact-find, then they can proceed through the applicable ADR with the knowledge that at the end
of it, they may still be at impasse. It is at that point that an employer can unilaterally impose changes that are reasonably comprehended within the employer's pre-impasse proposals, that is, the employer cannot

impose terms and conditions that the union had no knowledge of or chance to negotiate.
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Case 3-2 Unilateral Action: Last Best Offer

The union and the school board began negotiations in June 1990 for an initial contract for a combined unit of teacher aides and assistants. The negotiations were long and included the parties participating in three
mediation sessions and in fact-finding. Thereafter, the parties submitted several issues, including wages, health insurance, and duration of the contract to arbitration. Following a hearing, the arbitration panel
issued a report on July 9, 1992, making nonbinding recommendations on wages, retirement payment, and health insurance but imposing a two-year duration of contract for the school years 19911992 and 1992
1993

In September 1992, the school board sent a proposal on wages and insurance to the union. The terms were not in complete accord with the arbitrators’ recommendations. The parties met, but the union rejected
the offer and made counterproposals. In November 1992, the school board noified the union of its last best offer on wages and insurance. The union immediately filed for mediation. The school board thereafter
implemented its wage and insurance proposals. The union filed a prohibited practice complaint with the state labor board alleging that the school board violated the state bargaining act by unilaterally implementing
its proposal on wages and insurance

The labor board ruled that the school board committed no violation of the act by unilaterally imposing its wage and insurance proposals. State law, as well as federal law, imposes the obligation to bargain in good
faith as part of the statutory definition of collective bargaining. The law requires employers’ and employees’ representatives in the public and private sectors to bargain in good faith with respect to the mandatory
subjects of bargaining, namely, wages, hours, and other terms and conditions of employment. To support the bargaining process and prevent it from being circumvented or disparaged, labor law has long been
interpreted to prevent either party from unilaterally changing wages, hours, or working conditions. Thus, while bargaining and before impasse, an employer is prevented from “going over the head” of the bargaining
agent by unilaterally increasing or decreasing wages. The parties are required to maintain the status quo while bargaining

When negofiations reach a bona fide impasse, however, a party is allowed to implement unilaterally its last best offer. Once the parties have in good faith exhausted the prospects of reaching an agreement,
unilateral change that reasonably relates to the pre-impasse proposals does not violate the law. After impasse, however, the duty to bargain is not extinguished. Rather, it is temporarily suspended until changed
circumstances indicate that the parties are no longer inalterably deadlocked. Under state law, public employees, who do not have the right to strike or engage in work stoppages, are required to engage in such

“peaceful” third-party intervention procedures as mediation, fact-finding, and arbitration. Impasse cannot occur until these forms of intervention have been exhausted. These procedures are designed to provide

escalating pressure on both parties to produce a voluntary settiement

The union argued that allowing the school board unilaterally to put its last best offer in place frustrates the purpose of the collective bargaining act. It is, in effect, forcing the union to accept the terms and conditions
of employment that it had affirmatively rejected. It undermines the bargaining process because it says to the school board that the “peaceful” third-party procedures available in the public sector as an alternative to
a strike are merely delays in the process, not meaningful impasse resolution measures.
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Decision

The court disagreed with the union and found that the school board did not violate the state law concerning collective bargaining by implementing its last best offer after reaching an impasse. In its opinion, the
union missed the point. The wage and insurance provisions implemented by the school board did not end the negotiations between it and the union—it simply created a new “status quo’ from which the parties
would have to begin bargaining when the duty to bargain was no longer dormant.

Source: Adapted from Mountain Valley Education Assoc. v. Maine School Admin. Dist. No. 43, 148 LRRM 2862 (1995)
If, however, there is no agreement that “impasse” has been reached, to avoid remaining in limbo, employers must be able to prove that an actual impasse has occurred. Courts and the NLRB have pointed to
specific conduct which evidences that there is an impasse in the private sector that can be applied in the public sector such as:

« The parties must disagree over a ‘key issue” to validly assert impasse

« Delaying tactics of the union may be justification for unilateral action by the employer.

« But since the burden to prove the “good faith” rests on the employer who is claiming impasse to impose a contract, the employer should generally demonstrate its good faith, as opposed to the union’s bad faith,
in its attempt to show impasse 46

« The length of time over which the parties have negotiated may be used to prove impasse. However, in the public sector where elected officials take or leave office based upon elections, the length of bargaining
may not indicate an impasse, but just the necessity of dealing with a change of administrations.

« Important issues upon which the parties agree may have an impact on whether there is an impasse. If these issues offer the parties an opportunity to trade-off and compromise, then it suggests that ultimate
agreement on all issues is more likely.
« Ifthe union declares an impasse and the employer’s offer to meet again is declined, the employer may be allowed to take unilateral action.47

Alternative Dispute Resolution Procedures

Legislation that allows public sector collective bargaining but prohibits strikes often details the procedures available to resolve an impasse.

Mediation ( provisions are provided in most states with collective bargaining in the public sector. As with the private sector, the mediator has no independent authority but uses acquired skills to bring the parties
back together and reach an agreement. Mediation may be provided by the Federal Mediation and Conciliation Service (FMCS), state labor departments, or local mediation boards. Experienced mediators in a
majority of cases can resolve disputed issues and often help the parties reach a settlement
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Mediation
The introduction of a neutral third party into a grievance situation o collective bargaining impasse. Although mediators have no decision-making powers, they use their skills and work
actively to achieve a settlement that is mutually agreeable to both sides

Fact-finding ( and advisory arbitration { can be far more successful in the public sector than in the private because of political pressures. Under fact-finding and advisory arbitration, an unbiased third party
examines the collective bargaining impasse and issues findings and recommendations. The findings may move the process simply by eliminating the distrust one party feels for the other party’s facts or figures.
Reasonable recommendations may also pressure a party to accept an offer that otherwise would not have been considered. Because the findings are generally made public, one side or the other runs the risk of
losing public support for their position if the “finders of fact” make a reasonable recommendation

Fact-Finding
Adispute resolution procedure in which a neutral third party reviews both sides of a dispute and then publicly recommends a reasonable solution

Advisory Arbitration
AFor public For Often in public sector collective bargaining the parties submit an unresolved dispute to an unbiased third party who examines the impasse and issues findings and
recommendations. While not binding, the findings may move the process along by making reasonable recommendations.

Interest arbitration ( allows usually an arbitration panel to make a final and binding decision on a negotiation dispute. Interest arbitration has been used in the public sector to resolve impasses as an
alternative to the economic pressure of a strike used in the private sector. Many states provide for interest arbitration, although it is not without critics
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Thousands of faculty, students, and staff on ten University of California campuses tumed out to protest against state budget cuts. The budget reductions increased tuition by 32 percent and cut faculty pay by 10
percent through unpaid furlough days, among other action needed to balance university budgets.

‘soure: Jse G Hong/4P images.

The American Labor Movement has consistently demonstrated devotion to the public interest. It is and has been good for all America.
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Interest Arbitration
Aprocess used to resolve an impasse in negotiations where the parties submit the unresolved items to a neutral third party to render a binding decision.

Opponents contend that binding arbitration discourages the “give and take” necessary for good-faith collective bargaining. Knowing that the arbitrators will “begin” the deliberations with where the parties “ended”
their negotiations, both sides will hold something back. And the process is inherently unbalanced since it makes a no-risk or low-risk step available to a union or employee organization since it is unlikely that the
arbitrators will give the employees less than the employer offered. More importantly, it places decisions that affect the taxpayers in the hands of nonelected officials, who are not even accountable to elected
officials and may not be a taxpayer of the community affected by the decision. Due to the nature of pattern bargaining in the public sector, an arbitration decision could have a ripple effect on other collective
bargaining negotiations with other bargaining units that are not in front of the arbitration panel. In addition, there are serious questions of constitutionality as an unconstitutional delegation of legislative authority.48

Proponents of interest arbitration, however, believe that the threat of arbitration, like the threat of a strike, provides an incentive to negotiate when the parties understand and appreciate the final and binding
procedure. In jurisdictions with interest arbitration, the majority of collective bargaining contracts are settled voluntarily by the parties without resorting to arbitration, which according to one study was only used to
resolve between 6 and 29 percent of negotiations. 4 And in jurisdictions which allow for strikes, or where strikes still happen even if they are not legal, interest arbitration reduces conflict and builds consensus
between the two parties as an alternative to a strike.50

Enforcement of Collective Bargaining Rights

The Federal Labor Relations Authority (FLRA) and many state-created labor authorities perform the same role in public sector labor relations as the NLRB performs in the private sector, that is, determining
appropriate bargaining units, conducting elections, and hearing unfair labor practice complaints. However, unlike the NLRB, the Federal Labor Relations Authority has jurisdiction in all the arbitration awards
appealed to it regardiess of the issue involved. The authority performs a quasijudicial role when it determines whether the arbitrator’s award is contrary to any law, rule, or regulation or is deficient “on other grounds.

similar to those applied by federal courts in private sector labor-management relations.”51
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Current Public Sector Challenges

Privatization

Perhaps the greatest threat to public unions and their members today is outsourcing, or privatization (2 . Privatization refers to a process in which governmental employees are replaced with private sector
workers through a contract with an outside employer for the purpose of reducing overall costs. In the past, outsourcing full-time public sector jobs was unheard of; it was something “big business does, not us.” In
the 1980s and 1990s, however, as public agencies became strapped for funds, governments looked to lower their personnel costs. In Indianapolis, for example, outsourcing reduced the city’s number of public
employees by 40 percent in only three years. Sunnyvale, California, used a temporary manpower company for 25 percent of its workforce. Some states, such as Pennsylvania, have developed their own pool of
temporary workers, and large state community college systems use as many as 66 percent contract workers instead of full-time faculty.

Privatization
When governmental employees are replaced with private sector workers through a contract with an outside employer for the purpose of reducing overall costs.

Outsourcing has become so widely used so quickly in the 1990s that many public employee unions and some public officials have become alarmed. The most effective response by unions is to negotiate a
provision in their agreements that prevents any civil service status employee from losing his or her job to such action. Although legal, these provisions are difficult to negotiate if management intends to outsource.
Managers recognize that privatized workers can be treated quite differently from permanent employees; some make as little as a third the wages of full-time public sector employees, and they get no health
benefits, paid vacations, holiday pay, or sick leave. Some observers see outsourcing as another factor eroding the middle class. “Everyone sees outsourcing as a way of gaining for the government the advantages
and flexibility of the private sector, but this creates problems for society,” says Frank McArdle, managing director of the General Contractors Association of New York. “When you drive down wages through

outsourcing, you undermine your tax base and you add to the burden on government services.” Adds Sal Albanese, a New York City Council member, “In the past, the government provided a tremendous

opportunity for people to elevate themselves into the middle class. We're in danger of losing that."52

While privatization is often thought of as a local government issue, the federal government has also looked at privatization as an option. President George W. Bush advocated the privatization of military housing
and the expansion of opportunities for private organizations to provide social and community services as part of his government management agenda.5®
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Advocates of privatizing government services contend that contracting out public services does the following:

« Produces better management of programs by bringing sophisticated cost-cutting techniques.
« Frees public administrators from managing day-to-day operations, and allows government to focus on its “core activities.”
« Provides specialized skills otherwise too costly for government to recruit and hire

« Reduces capital outlays for faciliies and equipment, which enables government to be more flexible in revising programs.
« Motivates private sector managers to perform well because they are motivated by opportunities for financial gain

« Private firms can provide goods and services “better, faster, and cheaper” than government.

« Spurs economic growth by opening new areas of activity to entrepreneurs.

« Dispels crificisms with government's performance as a provider of services

Some governmental services such as parking garage attendants have been privatized to reduce costs.

source: St Wenig/aP images.




image50.png
* Addresses concerns over ‘waste, fraud, and abuse.”
« Budget deficits require government to develop new sources of revenue and to reduce costs.

Opponents of privatization cite the following downsides to contracting out public services:

« Savings are often illusory because the costs for government to bid, administer, and monitor the results of outside contracts are not considered

« Depending on outside contractors for faciliies and equipment makes government vulnerable to cost increases because it is unable to step in and provide the service

« Private contractors expect to ear a profit and must also make enough to pay taxes.

« Laying off public employees costs the government unemployment compensation, a loss of tax revenues, and low employee morale.

« Contracting out lowers the quality of services provided because the private contractor’s goal is to maximize profits, which often leads to overburdening its employees.

« Contracting out means losing in-house expertise required to carry out governmental activities and makes oversight of contractors more difficult, again, resulting in lower quality of services.54

« It's a union-busting strategy intended to weaken unions by decreasing the number of unionized government employees.

« Adversely affects women and minorities.

« Shift of functions to the private sector may transfer governing discretion into the hands of private parties.

« Contracting out can promote conflict-of-interest relationships between government employees and the private sector.

« Competitive markets can fail, especially if there are too few firms to compete for government contracts. For example, when a company operating charter schools in California became defunct in August 2004,
the parents of 10,000 children had but a few weeks to locate new schools for their children.55

« Overseeing outside work creates management challenges for government administrators. %

The American Federation of State, County and Municipal Employees (AFSCME) recommends a number of strategies for employees to fight efforts to privatize public services. The first suggestion is to address the
issue in the collective bargaining agreement by either prohibiting any contracting-out or severely limiting it. Because such provisions are not always attainable, AFSCME suggests employees try to negotiate a
“successorship” clause covering the contracting-out of any particular service so the contractor would have to retain the employees for the duration of the contract and then negotiate with the union.

AFSCME suggests employees explore legal challenges to contracting out. Such unilateral actions on the part of the public employer may violate its duty to bargain if a collective bargaining law similar to the
National Labor Relations Act covers it. In some jurisdictions, contracting-out has been seen as a violation of civil service laws, which protect public employees from adverse job actions not based on merit. Finally,
AFSCME urges public employees to lobby elected officials and to seek community support for maintaining the provision of public services by public servants, as opposed to private, for-profit entities.57
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School Vouchers

But outsourcing is not the only threat to job security for public sector employees. Both the National Education Association (NEA) and the American Federation of Teachers (AFT) have cited “school voucher”
programs as a major concern for the public employee. Critics of public schools have advocated tuition voucher programs, which provide families with public funds that could be used for private school tuition,
including religious-based school tuition. Advocates of school vouchers contend that giving families a choice will force public schools to improve to stay competitive.58

The NEA and AFT raise questions regarding the constitutionality of using public money for religious schools and whether private schools would provide equal access to all children. They cite the lack of public
oversight of private schools as undermining the need for accountability to the public for the expenditure of tax dollars or point out that appropriate oversight by government will create a new bureaucracy and erode
the autonomy and independence of private and religious schools. NEA president Bob Chase sees a voucher program as a threat not just to public employees but also to the entire public school system:

America established public education to level the playing field, to provide equity of the most basic opportunity, the opportunity to learn. ... The children in our country represent great diversity of race, religion, and income, and we
cannot afford to replace public education, our single most important and unifying institution, with a system of private schools that pursue private agendas at taxpayer expense 5

Despite these concerns, the Supreme Court in 2002 upheld an Ohio state voucher program in Zelman, Superintendent of Public Instruction of Ohio, et al. v. Simmons-Haris, et al. 8 The state of Ohio had
established a pilot program designed to provide educational choices to families with children who reside in the Cleveland City School District, which has about 75,000 students, the majority of whom are from low-
income and minority families. Cleveland's public schools had been among the worst performing public schools in the nation and had been placed under state control by the federal district court. The district failed to
meet the state standards for minimal acceptable performance. More than two-thirds of high school students either dropped out or failed before graduation. Of those students who managed to reach their senior
year, one of every four still failed to graduate. Of those students who did graduate, few could read, write, or compute at levels comparable with their counterparts in other cities.

Against this backdrop, Ohio enacted its Pilot Project Scholarship Program, which provided tuition aid for students in kindergarten through third grade, expanding each year through eighth grade, to attend a
participating public or private school of their parents’ choosing and tutorial aid for students who chose to remain enrolled in public school. The Court noted that the Ohio program was enacted for the valid secular
purpose of providing educational assistance to poor children in a demonstrably failing public school system. So the only legal question presented to it was whether the Ohio program nonetheless has the forbidden
“effect’ of advancing or inhibiting religion. The Court did not draw a distinction between government programs that provide aid directly to religious schools and programs of true private choice, in which government
aid reaches religious schools only as a result of the genuine and independent choices of private individuals.81

According to the School Choice Yearbook 2010, student enrollment in private school choice programs, which include school voucher programs and scholarship tax credit programs, has increased by 86 percent
over the past five years.62 States with school choice programs are increasing as well, as can be seen in Table 3-5 10
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In 2005, teachers’ job security and pay were central issues in a special election called by California governor Amold Schwarzenegger. The iniiatives were opposed by the California Teachers Association and the
largest state employee union, the California State Employees Association, as well as other unions. The defeat of the initiatives was viewed as a victory for job security for teachers and support for unions in
general. The initiatives were as follows

« Proposition 75. This initiative would have required unions to obtain annual written consent from government union employees before union dues could be spent for political purposes.
« Proposition 74. This initiative would have increased the period required for teachers to become a permanent employee (become tenured) from two years to five years. In addition, it would have changed the
process by which school boards can terminate a permanent teacher. Thus, opponents criticized the measure as a threat to the job security of teachers

Table 3-5
States with School Choice Programs, 2010

Arizona Corporate Tax Credits for School Tuition Organizations

Personal Tax Credits for School Tuition Organizations

Displaced Pupils Choice Grants

Scholarships for Pupils with Disabilies

Florida Tax Credits for Scholarship Funding Organizations.

McKay Scholarships Program for Students with Disabilties

Georgia Georgia Special Needs Scholarships.

Tax Credits for Student Scholarship Organizations

lowa Tax Credits for Educational Expenses

Tax Credits for School Tuition Organizations
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linois Tax Credits for Educational Expenses
Louisiana Personal Tax Deduction
Maine Town Tuition Program
Minnesota Tax Credits and Deductions for Educational Expenses
Ohio Autism Scholarship Program
Cleveland Scholarship and Tutoring Program
Educational Choice Scholarship Pilot Program
Oklahoma Special Needs Vouchers
Pennsylvania Educational Improvement Tax Credit Program
Rhode Island Corporate Tax Credits for Scholarship Organizations
Utah Carson Smith Special Needs Scholarship Program
Vermont Town Tuition Program
Washington D.C. Opportunity Scholarship Program
Wisconsin Milwaukee Parental Choice Program
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« Proposition 76. This initiative, called the “Live within Our Means” Act, would have limited state and school spending, prohibited state borrowing, and given the governor the power to reduce public employees’
compensation.

The initiatives were placed on the November 2005 ballot despite opposition from 60 percent of California, according to public opinion surveys. The surveys apparently were fairly on target because all three
initiatives failed despite the $250 million spent by supporters. The League of Women Voters as well as public employee unions campaigned against the initiative. 5%

Taxpayer Revolt

When the Great Recession of 2008 caused a drop in tax revenues, cash-strapped state and local goverments were forced to find ways to cut costs while continuing to provide the services taxpayers had come to
expect. With wages and benefits for state and local government workers totaling 50 percent of state and local government expenditures, it wasn't long before officials were trying to find ways to cut personnel

costs.84 Across the country governments began shutting down offices for a day or more or cut back on staff with unpaid furloughs (. The use of furloughs by local and state governments, which are actually
salary cuts for public employees, placed unions representing government workers between the preverbal “rock and a hard place.” If they supported, or at least didn't oppose furloughs, they were accepting pay cuts
outside of the collective bargaining process. If they did not

Furloughs
Involuntary, unpaid and temporary leaves of absence from employment, recently used by governments to balance budgets without laying off employees.

support furloughs, and in fact fought the furloughs, they were forcing governments to take the more drastic step of eliminating the jobs altogether. Response by public sector unions, not surprisingly, ran the gamut
of opposing and supporting. In Rhode Island and California unions took state governments to court but in Arizona, union leaders accepted furloughs as preferable to layoffs.85 In Cincinnati, Ohio, a deficit of nearly
$28 million in 2009 caused city officials to propose 6 furlough days to keep from having to lay off employees. When the unions said no, the city laid off employees, including police officers, and closed four fire
companies. Furloughs, however, did not result in the significant savings some officials had hoped for because with the employees still on the payroll, health care and pension costs continued to rise. Also, many
unions were successful in stopping furloughs or even recovering lost wages when courts or arbitrators deemed the furloughs a breach of contract % The use of furloughs, however, put a spotlight on public
employment. With unemployment reaching 10.1 percent in October 2009, all public sector spending, including compensation for public employees became a high-profile issue for cash-strapped taxpayers.
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As elected officials grappled with acute revenue shortfalls, some prominent public officials targeted public employee compensation as excessive and mobilized the public and legislatures to cut public employee
pay, reduce benefits, and modify collective bargaining procedures. New York mayor Michael Bloomberg eliminated two years of teachers’ pay raises;®7 Michigan governor Jennifer Granholm proposed changes in
state employee retirement and health care benefits that would save the state $450 million in the first year;58 and New Jersey governor Chris Christie urged voters to reject budgets in school districts where
teachers have not agreed to a one-year wage freeze and increased contributions toward their health insurance. 6%

The issue broadened from calls for changes to balance the governments’ budgets to a debate on whether or not public employee compensation, with the help of unionization, is excessive, or affordable, or higher
than the private sector. There is little debate that prior to the rise of unions in government in the 1960s and 1970s public employee pay was lower than for similar workers in the private sector, but governments
offered enhanced benefits to attract and retain skilled workers. The U.S. Bureau of Labor Statistics in 2009 released a comparison of compensation in the public and private sectors that has been refied upon by
both those who say public sector compensation is excessive and those who say it is not. (See Table 3-6(0.) One explanation for this dichotomy is that the nature of the work of government and the nature of work
in the private sector does not make comparisons simple

The Federal Reserve Bank of Chicago and the Civic Federation hosted a forum in February 2009 to discuss the differences in wages and benefits in the public and private sectors and listed the following as the
reasons why comparing public and private sector compensation is not an exact science

« The occupational mix for public and private sectors is different. Around 66 percent of public sector jobs are professional and administrative while there are 50 percent in the private sector. And while retail sales
and food service jobs are 20 percent in the private sector, they are only 2 percent in the public sector.

« The survey itself is voluntary and more public sector employers participated than from the private sector, so the numbers might be skewered to the public sector.

Table 3-6
BLS Comparison of Public and Private Sector Compensation, 2009
State and Local Government ($) Private Sector ($)
Total compensation 3974 27564
Wages and salaries 26.13 19.53
Total benefits 1362 811

Note: Averagesfor alworkers
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More public sector employees are represented by unions than private sector employees, and negotiated wages and benefits are higher for unionized workers.
Public sector employees stay in their jobs longer so that their compensation is increased over a longer period of time than i the private sector.

Wages in low-skill jobs pay more in the public sector than in the private sector, but high-skill jobs pay less.

Retirement benefits are higher in the public sector, but approximately 25 percent of public employees do not participate in Social Security, so their government retirement is all they will receive.”®

Abetter comparison between public and private sector employee compensation is made when employee characteristics are used rather than job descriptions. For example, education level is the single most
important eamings predictor and public sector employees have more education than private sector employees; 54 percent of public sector employees hold at least a four-year college degree compared to 35
percent of the private sector.”1
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Labor News Thousands Protest University of California Budget Cuts

Thousands of students, faculty, and staff on ten campuses of the University of California participated in protests of the size not seen on that campus since the protests against the Vietnam War in the 1960s.
The issue which fueled the protests was the Califormia Legislature’s approval of Governor Amold Schwarzenegger's proposed 20 percent reduction in state funds. The budget cut caused the ten campuses
of the University of California system to adopt massive tuition increases and cuts in faculty and staff pay. An online walkout petition signed by 1,221 faculty then quickly spread across the ten UC campuses
and the union representing over 11,000 professional and technical staff supported the walkout which caused classes to be canceled. The budget action caused tuition increase of 32 percent and faculty and
staff pay cuts of 10 percent through unpaid furlough days. UC, Berkeley, theatre professor Catherine Cole, who canceled classes and attended the rally, said: “We've hit a tipping point [in higher education].”
Chancellor Robert J. Birgeneau concurred and predicted that “in the future UC would rely less on state support and more on higher tuition and student fees .. and that in the future paying for public
education is going to be increasingly difficult for middle-class families.”

Source: Adapted from Malia Wollan, “Thousands Protest University of Callfornia Finances,” The New York Times (September 25, 2009), p. A17.

The IRS agent who is auditing your taxes, your postal carrier, your favorite teacher, the clerk at the drivers’ license bureau, the firefighters you see rushing to the scene of a fire, the police officer who pulls you over
for speeding—what do they have in common? They are all public (govemment) employees, and there’s more than a 38 percent chance that they are union members and engaging in collective bargaining with
government officials, elected or appointed, at the federal, state, or local level. The National Labor Relations Act gave private sector employees substantive rights to organize into labor unions and required private
sector employers to meet with their employees at the bargaining table to discuss the terms and conditions of the job.

Public employees, however, were not guaranteed rights under the National Labor Relations Act. The development of labor relations in the public sector has followed a completely different route, which only started
in eamest in the 1960s; however, today there are more union members in the public sector than in the private sector, despite there being five times more workers in the private sector. In 2009, 37.4 percent of
public employees were union members, with 7.9 million union members working in all levels of government. By comparison, only 7.2 percent of employees in the private sector were union members and the
number of private sector union members dropped to 7.4 million, lower than the public sector for the first time in U.S. history. What is remarkable about this dramatic growth of public sector unions over the past 40
years is that it has occurred at the same time private sector unions realized a sizable loss of members

Much of the growth, however, came during the so-called tidal wave of the 1960-1970s period following President Kennedy's 1962 Executive Order that first recognized public employees' right to join a union, and

the many similar state and local laws that followed. The unionization of public employees since then reflects a basic change in the character of the American labor movement. For instance, in 1966, 915,000 public
employees were union members. Then in 1968, the Memphis Sanitation Strike O ignited a burst of public sector union organizing efforts at all levels of government. Their success gave momentum to the public
sector union movement. The membership of public employee unions skyrocketed to 2.9 million by 1975, 7 million by 1993, and 7.9 million by 2009.2
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Summary

Widespread unionization in the public sector developed later than in the private sector largely in the 1960s and 1970s in response to President Kennedy's Executive Order 10988. Presently, public sector unionization
is stil somewhat limited because of the sovereignty doctrine curtailing the scope of collective bargaining in the public sector. Under Executive Order 10988, as updated under the Civil Service Reform Act of 1978,
federal employees are granted limited collective bargaining rights, whereas public employees in state and local governments must look to individual state and local legislation for those same rights.

Public sector collective bargaining offers unique challenges due to the nature of the work, the organization of government, and the role of taxpayers in the process. Without the right to strike, most public sector
unions rely upon mandatory dispute resolution provisions to maintain a balance in bargaining power at the table.

Privatization by government is seen as a growing threat to public sector employees. Public employee unions question the real cost savings or benefits of contracting out public services and urge their members to
lobby against privatization and engender community support for maintaining public services by public servants.
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Case Studies Case Study 3-1 Collecting Union PAC Money

Idaho’s Right to Work Act, which covers both public and private employees, says that the “right to work” means that no employee will be required to join or support a labor organization as a condition of
employment. Prior to 2003, employees could authorize both a payroll deduction for union dues and a payroll deduction for union political activities conducted through a political action committee. In 2003, the Idaho

Legislature amended the Right to Work Act by adding a prohibition on payroll deductions for political purposes. A union representing Idaho public employees challenged this limitation.

The union argued that the State was seeking to stifle the “speech” of the unions concerning politics and that this violated their First Amendment rights. The State's Attorney General defended the law by pointing out
that the State was not limiting the rights of the union to say or do anything they wanted politically, but the State ought not to “subsidize” the “speech” of the unions. Because it cost the State to set up and maintain
the payroll deduction program, if it honored the union’s request the State would be giving financial support to the union

The District Court agreed, but distinguished between state employees and local government employees. It concluded that the unions’ right to speak politically was not abridged by the law because the First
Amendment does not compel the State “to subsidize speech.” So since the State had a legitimate purpose for not allowing for the deductions for the political activities of the unions, the statute was valid. However,

the court held that since the State failed to identify any State funds used by local governments to administer payroll deductions, the act was invalid for local governments. The ruling as to the state was not
appealed by the unions, but the State appealed the decision as to local governments

The Court of Appeals agreed with the District Court: Since there were no state funds used for the payroll deduction systems of local governments, there was no basis for the state's prohibition applying to local
governments. The State appealed to the U.S. Supreme Court.

The State argued that a political subdivision is a subordinate unit of government created by the State to carry out delegated governmental functions. As a political subdivision created by the state, it has no
privileges or immunities under the federal constitution so the State could dictate that it could not collect union political money. Given the relationship between the State and its political subdivisions, it is immaterial

whether the State allocates funding to the local governments or not. The question is whether the State must affirmatively assist political speech by allowing public employers at any level to administer payroll
deductions for political activities.

The Union argued that it was clear the State’s goal was to restrict the “speech” of the union members because the ‘“legitimate reason” the State argued for NOT collecting at the State level was financial hardship.
Since there was no financial hardship for the State in the collection of union political money by the local government, there was no legitimate reason for the law.

Source: Adapted from Ysursa v. Pocatello Education Association, 129 S.Ct. 1093 (2009).
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Questions

1. The deduction of union dues and support for the political action activities of the union was a negotiated provision of local governments’ contract with its unions. Do you think that the State should be allowed
to dictate to local governments how they should negotiate with their employees? Explain.

2. Why would taxpayers have a problem if they knew that the state or local governments were collecting political action committee money for the unions?

3. What would be the basis for the Supreme Court to rule in the State’s favor? In the Union’s favor?

Case Study 3-2 Resolving Impasse by Binding Arbitration

The Employer is a government agency which seeks to enhance health, lengthen life, and reduce the burdens of illness and disability. The Union represents approximately 100 police officers whose job is to ensure
the safety and security of the Employer’s facilties, employees, and visitors. While negotiating a renewal of their Collective Bargaining Agreement, the Parties disagree over whether bargaining unit employees
should be prohibited from using tobacco products on the Employer’s premises. Executive Order 13058, issued by President Clinton on August 9, 1997, prohibits “the smoking of tobacco products in all interior
space owned, rented, or leased by the executive branch of the Federal Government, and in any outdoor areas under executive branch control in front of air intake ducts,” with certain exceptions that are not

relevant to the issue in this case.

The Employer proposed to the Union a Memorandum of Agreement that prohibited tobacco use of any kind, in any of the Employer's owned or leased buildings, on all outside property or grounds, including parking
areas and in government vehicles. Employees who failed to comply with the policy would be subject to discipline. The Union's proposal was to prohibit smoking in government buildings and vehicles, within 25 feet
of building entrances, and 50 feet of Hospital entrances, and near building air intakes. Members will still be able to smoke in their privately owned vehicles while on government property and still be able to use
smokeless tobacco products. The Parties agree they are at an impasse over the tobacco issue and have asked for binding arbitration by the Federal Service Impasses Panel. The Panel asked both sides to submit
their final offers and single written statements of position on the tobacco ban policy.

According to the Employer, the nation looks to it for leadership and direction in all areas of health research, developments, administration, and action. It also cites numerous studies that establish that tobacco use
is the leading preventable cause of death in the United States. By implementing its tobacco-free policy on its entire campus, Employer is setting an example, protecting its employees from secondhand smoke,
increasing productivity, decreasing absenteeism, and lowering the cost of medical expenditures associated with tobacco use. Accepting the Union proposal to allow them to continue to use tobacco products on the
campus would pose health risks to other employees and force the Employer to accept a proposal counter o its mission of good health, and cause confusion for employees viewing officers using tobacco in public
areas in seeming violation of the known policy.
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The Union’s interest is to have the employees it represents treated like all other federal employees. The adoption of its proposal would continue the status quo with respect to the employees it represents by
prohibiting smoking in government buildings, vehicles, and within established setback or designated areas near the hospital and building air intakes. This practice is consistent with Executive Order 13058 which
applies to most other federal employees. Furthermore, Employer is required to negotiate with the Union, and during that process it proposed a one-sided position demanding an absolute ban of tobacco where no
real dialogue occurred and s interests were not shared with the Union. The Union contends that banning smokeless tobacco serves no purpose because it is not always apparent that an employee uses
smokeless tobacco. Finally, the Employer's attempt to control an employee preference that does not impact his/her ability to perform assigned responsibilities creates an unnecessary infringement on the
employees’ behavior.

‘Source: Adapted from Depariment o Health Al Human Senvices,National Insutes of Healt, Bethesds, Mayisnd And D C. Loage #1, Fratemal Orerof Plce, 10 FSIP 087 (Ociober 5 2010,

Questions

1. Which party has the most risk in turning this question over to a third party to resolve? Why?
2. How could the FSIP decide this issue and give something to both sides?
3. Do you think it is a valid concern of the Employer that agreeing to the Union proposal would reflect badly upon it since the public looks o it for guidance on health matters? Explain
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Key Terms and Concepts

cheap riders { 101
Civil Service Reform Act of 1978 © 91
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dual sovereignty O 84
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spoils system © 86
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Review Questions

How are public employees provided the right of collective bargaining? Do state and local government employees have the same rights as federal employees?
Why did government resist collective bargaining?

How do public employees' rights generally differ from those of private sector employees?

How do “school voucher programs” threaten public sector employees?

How might a public sector union use multilateral bargaining to its advantage?

Should some public sector employees be given the right to strike? If so, which ones? If not, what rights might they be given to help balance the bargaining process?
Do you believe binding arbitration should be used to settle a public sector collective bargaining impasse? Why or why not?

When, if ever, should a government privatize a service?

How does the “‘monopoly position” of a government affect the collective bargaining process?

Will the taxpayer revolt that began during the Great Recession of 2008 affect labor relations in the public sector in future years? If so, how? If not, why not?

SoENO A BN~
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JEES You be the Arbitrator Bereavement Leave

Article 23

Bereavement Leave

Section 23.1. If a death occurs in the employee’s immediate family (spouse, children), employee’s family (mother, father, stepparents), a grandfather, grandmother, father-in-law, mother-in-law, person in loco parentis, and any member
of the employee’s family residing in the employee’s residence, such employee shall be granted three (3) days’ funeral leave, consecutive and contiguous to the death without loss of pay, benefits, days off, holidays, or vacation time,
provided that such leave may be extended, within discretion of the Sheriff, based on individual circumstances. If the death requires that the employee travel more than 200 miles, the Sheriff may, at the request of the employee, allow up
to two (2) additional workdays as a bereavement leave

Facts

The employer provides the statutory law enforcement services to the citizens of Fulton County, Ohio. The grievant is a deputy. The grievant worked on the night shift, and his days off were Wednesday and
Thursday. On the evening of Thursday, June 21, the grievant's paternal grandmother died. The grievant was not informed of her death until after he had finished his shift on Friday, June 22. He was also informed
that the funeral was going to be Sunday, June 24. The grievant reported for work for his regular shift on Saturday, June 23. The grievant then informed his supervisor of the death and indicated that he would be
taking Sunday, June 24, off to attend the funeral. The grievant's request was approved, and the grievant then requested two additional days of bereavement leave, that is, Monday, June 25, and Tuesday, June 26,
which was made known to the grievant's supervisors. The grievant filled out a “Request for Leave” form as required. However, after the fact, the employer reviewed his request in light of the collective bargaining
agreement (CBA) and decided the grievant was not entitled to bereavement pay for Tuesday on the ground that the three days of bereavement leave here should have been Friday, Saturday, and Sunday.
Nevertheless, the employer chose only to disallow the Tuesday bereavement pay. The grievant appealed

Issue

Did the employer violate the provisions of the CBA when it denied bereavement leave to the grievant?
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Position of the Parties

The employer argues that under the CBA, the grant of three days’ funeral leave must be consecutive and contiguous to the death (see Article 23, Bereavement Leave). So grievant was entitled to bereavement pay
only for Sunday, as the death occurred on Thursday. The approval of any extension of that leave is within the discretion of the sheriff, who in this instance approved one day of the extension, Monday. Therefore,

the grievant is not entitied to bereavement pay for Tuesday.

The union argues that the CBA does not require that the three bereavement days begin on the “first day” after the death, just that the days be near the death and be consecutive and contiguous to each other.
When the employer approved the grievant's request for Sunday off, the three days of bereavement began, which means Monday and Tuesday should also count as bereavement days

Questions

1. As arbitrator, what would be your award and opinion in this arbitration?
2. Identify the key, relevant section(s), phrases, or words of the collective bargaining agreement (CBA), and explain why they were critical in making your decision
3. What actions might the employer and/or the union have taken to avoid this conflict?

Source: Adapted from Fulton County Sheriff, 116 LA 1773 (Arb. 2002)
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Memphis Sanitation Strike

African American sanitation workers went on strike in order to be paid minimum wages. It became a Civil Rights issue when Martin Luther King Jr. joined in the marches and
demonstrations. Rev. King was assassinated in Memphis after delivering his famous “I have been to the mountaintop” speech. The strike ended eight days after his death.

The Memphis strike was staged by 1,300 African American sanitation workers who refused to work until they were paid minimum wagel As public sector employees they were not covered by minimum wage laws.
Over 64 days, the strike grew into @ major civil rights struggle, with AFSCME and the workers demanding union recognition, wage increases, and an end to discrimination. The presence of national Civil Rights

leaders and the participation of local clergy members and community leaders in boycotts and civil disobedience garnered national attention to the strike. On April 3, 1968, the day before he was assassinated, Dr.
Martin Luther King Jr. delivered his now famous “I've been to the mountaintop” speech in support of the striking sanitation workers at Mason Temple in Memphis, Tennessee on.

The issue is injustice. The issue is the refusal of Memphis to be fair and honest in its dealings with its public servants, who happen to be sanitation workers ... We've got some difficult days ahead. But it doesn't matter with me now.

Because I've been to the mountaintop. And | don't mind. Like anybody, | would like to live a long life. Longevity has its place. But I'm not concerned about that now. | just want to do God's will. And He's allowed me to go up to the

mountain. And I've looked over. And I've seen the promised land. | may not get there with you. But | want you to know tonight, that we, as a people, will get to the promised land. And I'm happy, tonight. I'm not worried about anything.
I'm not fearing any man. Mine eyes have seen the glory of the coming of the Lord

The strike ended nine days later with a settlement that included union recognition and a wage increase. Figure 3-112 lists a brief chronology of the strike’s major events.

Dr. King delivers his “I've been to the mountaintop” address to a crowd in Memphis the day before he is killed by an assassin's bullet. Source: © Bettmann/CORBIS.
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Monday, February 12—Memphis sanitation and public employees strike after last-minute attempts to resolve grievances fail. Newspapers claim 200 workers of 1,300 remain on the job but only 38 of 180 trucks
move. Mayor Loeb says strike is illegal but says “this office stands ready .. to talk to anyone about his legitimate questions at any time.”

Tuesday, February 13—An International Union official flies in from Washington to meet with the mayor. He calls for union recognition, dues checkoff, and negotiations to resolve the workers’ grievances. The
mayor says he'll hire new workers unless the strikers retun to their jobs.

Wednesday, February 14—The mayor delivers a back-to-work ultimatum for 7 A.M. Feb. 15. Police escort the few garbage trucks in operation. Negotiations between the city and the union break off. Newspapers
say more than 10,000 tons of garbage is piled up

Saturday, February 24—Black leaders and ministers form citywide organization to support the strike and the boycott. City obtains court injunction to keep union from staging demonstrations or picketing

Tuesday, March 5—Ministers announce the Rev. Dr. Martin Luther King Jr. will come to Memphis, as 116 strikers and supporters are arrested for sitting in at city hall

Thursday, March 14—National NAACP leader Roy Wilkins addresses meeting of 10,000 or more and expresses support for a firm, peaceful protest. Six pickets are arrested and charged with blocking the
Democrat Road sanitation depot entrance:

Thursday, March 28—March from Clayborn Temple, led by Dr. King, is interrupted by window breaking. Police move into crowds with nightsticks, mace, tear gas and gunfire. A 16-year old boy, Larry Payne, is
shot to death. Police arrest 280, report about 60 injured, mostly blacks. State legislature authorizes 7 P.M. curfew and 4,000 National Guardsmen move in

Friday, March 29—Some 300 sanitation workers and ministers march peacefully and silently from Clayborn Temple to City Hall—escorted by five armored personnel carriers, five jeeps, three huge military trucks
and dozens of Guardsmen with bayonets fixed. President Johnson and AFL-CIO President George Meany offer assistance in resolving the dispute. Mayor Loeb turns them down

Wednesday, April 3—Dr. King returns to Memphis and addresses rally, delivering his “I've been to the mountaintop” address.

Thursday, April 4—A sniper, later captured and identified as James Earl Ray, assassinates Dr. King as he stands on the balcony outside his room at the Lorraine Hotel

Friday, April 5—Federal troops and Atty. Gen. Ramsey Clark are in Memphis as FBI begins international manhunt for assassin. President Johnson instructs Undersecretary of Labor James Reynolds to take
charge of mediation to settle the strike

Saturday, April 6—Reynolds meets with Mayor Loeb in the first of a long string of meetings—first with one side, then the other, rarely together.
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Tuesday, April 16—AFSCME leaders announce that agreement has been reached. The strikers vote to accept it. The strike is over.

Figure 3-1
1968 AFSCME Memphis Sanitation Workers’ Strike Chronology.

Source: Excersts from AFSCIE Losal 1733 pamphiat Avaisbe st o sfecme org (1570, Accessed August 20, 2071,




